BO GIAO DUC VA PAO TAO BO NOI VU

HQC VIEN HANH CHiNH QUOC GIA

BUI THI NGQC MAI

TRACH NHIEM CUA NGUOI PUNG PAU
CO QUAN HANH CHINH NHA NUOC

LUAN AN TIEN ST QUAN LY HANH CHINH CONG

HA NOI - 2015




BO GIAO DUC VA PAO TAO BO NOI VU

HQC VIEN HANH CHINH QUOC GIA

BUI THI NGQC MAI

TRACH NHIEM CUA NGUOI PUNG PAU
CO QUAN HANH CHINH NHA NUOC

Chuyén nganh: Quan ly hanh chinh cong
Ma s6: 62 34 82 01

LUAN AN TIEN ST QUAN LY HANH CHIiNH CONG

NGUOI HUONG DAN KHOA HQC
1. GS.TS. NGUYEN HUU KHIEN
2. PGS.TS. TRAN THI THANH THUY

HA NOI - 2015




LOI CAM ON

Dé hoan thanh ludn dn nay, téi dd nhan dwoc sy givip dé ciia cdac thay
cé gido, ciia dong nghiép, ban bé va gia dinh.

T6i xin bay t6 long kinh trong va biét on sdu sdc ti tdp thé huéng dan
khoa hoc: GS.TS. Nguyén Hitu Khién va PGS.TS. Tran Thi Thanh Thiy da
tan tam givp do, chi bdo t6i trong sudt qud trinh nghién citu va hoan thanh
luan an.

Xin chén thanh cam on Ban Gidm doc, Khoa Sau dai hoc, Khoa T 6
chire va Quadn Iy Nhdn su ciia Hoc vién Hanh chinh Quéc gia da tan tinh givip
ds, tao diéu kién thudn loi cho t6i hoan thanh luén dn.

Téi ciing xin bay t6 long biét on téi cdc thay, c¢é gido trong va ngodi
Hoc vién da cho t6i nhitng kién thirc qui bdu trong qud trinh hoc tdp va
nhitng gép ¥ gid tri trong qud trinh nghién civu dé tai.

Xin cam on cac dong nghiép, gia dinh, ban bé, nhitng ngwoi da givip

do, dong vién, khich lé toi trong qua trinh thuc hién ludn an nay.
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A.PHAN MO PAU

1. Tinh cép thiét ciia dé tai

Trong lich str nhan loai, tu b chi kim, & bat ctr mot thoi dai nao, quéc gia, dan
toc ndo, van d& nguoi dung dau qudc gia, dan toc, dimg dau cac ving lanh thd, cac linh
vuc then chét,... luén duoc coi 1a van dé dai su. Béi 18, day la mdt trong nhiing van dé co
tinh quyét dinh va lién quan mat thiét toi sw hung suy, cudng nhugc, ton vong ciia qudc
gia, dan tdc hay linh vuc, dia phuong.

Cung véi nhiing ngué)n luc vé con nguoi, tai chinh, vat luc, thong tin nhu nhau,
nhung véi nhitng ngudi dimg dau to chirc khac nhau c6 thé cho hiéu luc, hiéu qua hoat
dong hoan toan khac nhau. Piéu d6 cho théy, nguoi ding dau va viéc thuc hién trach
nhiém ctia ngudi dimg dau ludn 1a van d& hét stic quan trong dbi vi bat cir to chirc nao.
C6 thé néi, moi thanh cong hay thit bai cua to chire luén gin lién voi ngudi dimg dau to
chirc do.

Trong bbi canh hién nay, viéc nghién ctru vé van dé trach nhiém cua ngudi dimg
dau co quan hanh chinh nha nudc (CQHCNN) 1a hét stic cap thiét, xudt phat tir nhimng 1y
do co ban sau:

Thir nhdt, xuét phét tir vai trd quan trong ctia vi tri nguoi dimg dadu CQHCNN dbi
v6i viée thuce hién cac chirc ning ciia bd may nha nude. Nhu trén dd néi, ngudi dimg dau
dong vai tro quyét dinh d6i véi sy hoat dong hiéu lyc, hiéu qua ctia mdi t6 chirc ma ho
ding dau. Va trong hé thong cac co quan nha nudc, cac CQHCNN giir vai tro 13 trung
tam cua bd may nha nudc, 1a co quan truc tiép trién khai cac chinh sach, phap luat vao
thuc tién doi séng, c6 tac dong manh mé dén su phat trién kinh t& xa hoi cua quéc gia,
dia phuong, nganh, linh vyc. Do d6, nhitng doi hoi vé viéc thuc hién trach nhiém cia
nguoi dan dbi véi nha nude trude hét dat 1én vai cac CQHCNN ma nguoi dimg dau
CQHCNN la dai dién.

Thir hai, xuat phat tir yéu cAu phai ning cao trach nhiém ctia nha nude trong xu
huéng hién dai héa nén hanh chinh & cac qudc gia. C6 thé thiy, dbi voi mot nén quan tri
qudc gia hién dai, ché do trach nhiém 13 doi hoi quan trong hang dau. Yéu cau déi véi

cac chinh quyén trong thé ky XXI d6 1a phai hoc cach dé phuc vu cong ching tét hon va



¢6 trach nhiém hon. Trach nhiém duogc coi 1a mot trong “bdn tru cot” ciia hoat dong quan
Iy nha nuéc (QLNN), bao gém: trach nhiém gidi trinh, tinh minh bach, tinh dg doan
duoc va sy tham gia, va trong bdn tru cot, trach nhiém duoc coi 13 van dé then chét. Pac
biét, vdi sy mod rong cua cac gid tri dan chu trong QLNN, cac co quan nha nudc (CQNN)
ngay cang phai thuc hién céc chirc nang ctia minh véi tinh than trach nhiém cao hon, boi
cang dan chu bao nhiéu nguoi ta lai cang biét doi hoi bay nhiéu trach nhiém ciia ngudi
cai tri. Chinh vi thé, nang cao trach nhiém 13 mot doi hoi mang tinh thoi dai dbi véi cac
CQHCNN noi chung va timg CB,CC trong by may hanh chinh nha nuéc (HCNN) noi
riéng, trong d6 c6 nguoi dimg ddu CQHCNN.

Thir ba, hién nay nha nudc, chinh phu Viét Nam dang thuc hién cai cach hanh
chinh (CCHC) va hudng dén xay dung nha nudc phip quyén, va yéu cau vé ning luc
chiu trach nhi€ém cua Chinh phu la mot trong nhitng ti€u chi co ban cua nha nude phéap
quyén ciing nhu 14 muc tiéu cia CCHC. Khong thé thyuc hién t6t CCHC ciing nhu khong
thé c6 nha nudce phap quyén néu ngudi dimg dau cac CQHCNN khong thuc hién trach
nhiém cua ho mot cach c6 hi€u lyc va hi€u qua. Do do, su thanh cong cta cong cudc
CCHC va xay dung nha nudc phap quyén phu thudc mot phan rat 1on vao viée thuc hién
trach nhiém ctia nguoi dimg dau CQHCNN.

Thir tw, sy can thiét phai nghién ctru vé trach nhiém ciia nguoi dung dau
CQHCNN xuét phét tir thyc trang trach nhiém ciia nguoi dimg dadu CQHCNN ¢ Viét
Nam hién nay. Bén canh nhimg mit da dat duoc, thyc tién thuc hién trich nhiém cua
nguoi dimg dau CQHCNN con nhiéu han ché. Hién nay, van hoa trach nhiém trong doi
ngii can bd cong chirc néi chung va nhitng nguoi dimg ddu CQHCNN nhin chung con
thiéu Véng. Nhiéu véan dé, vu viée thudc chirc nang, nhiém vu cta caic CQHCNN duoc
thyre hién vai ¥ thire trach nhiém thap gay biic xtc trong xa hoi, lam suy giam uy tin cia
bo may nha nudc va gy mat long tin cia ngudi dan. Trén cac phuong tién truyén thong,
va trong suy nghi ctia mdi ngudi, mot cau hoi rat thuong xuyén dugc dat ra, do la: dé xay
ra nhitng diéu do, trach nhiém thudc vé ai? Tuy nhién, dé c6 dugc cau tra 161 duong nhu
khong dé dang. It thdy nguoi dimg ddu CQHCNN nio dung ra nhan trach nhiém vé

nhiing vu viéc xay ra, mac du d6 1a nhiing vu viéc thudc pham vi nganh, linh vuc, dia



phuong ho phy trach. Quan trong hon, néu nhu x4c dinh duoc trach nhiém cia nguoi
dimg dau, thi viée xtr 1y trach nhiém con rat nhiéu bat cap. O nhiéu noi, nhiéu cip, con
xdy ra tinh trang ngudi dimg dau rd rang c6 hanh vi vi pham phap luat, khong 1am tron
trach nhiém, gay thiét hai cho nha nudc va cong dan nhung van ung dung trong hang ngii
cong quyén.

Cau hoi dit ra 1a: Tai sao lai nhw viy? Phai ching do hé thong cac quy dinh phép
luat vé nguoi dung dau CQHCNN con nhiéu han ché? Phai chang do viéc thuc hién cac
quy dinh phap luat vé trach nhiém cua nguoi dung dau CQHCNN chua dung dén, viéc
xu ly cac vi pham trach nhiém chua kip thoi, chua nghiém minh? Phai chang do nang
luc, phdm chit cta nguoi dimg dau CQHCNN? Phai ching do cac diéu kién vé quyén
loi, quyén han chua twong thich véi nghia vu khién nguoi dimg ddu CQHCNN gip kho
khan trong thyuc thi trach nhiém? Hay vi 1y do nao khac? Tra 161 nhitng cau hdi nay co y
nghia hét sirc quan trong nhim danh gia dung hién trang dong thoi trén co sé d6 dua ra
nhitng dé xuat gép phan nang cao trach nhiém cua ngudi dimg dau CQHCNN & Viét
Nam hién nay.

Nhu véy, trach nhiém ctia ngudi dimg dau CQHCNN 13 mét van dé quan trong
vé mat 1y luén, birc xtc vé mit thuc tidn. Tuy nhién, nhiing cong trinh nghién ciru veé van
dé nay 10 ra con thiéu vang va con nhiéu ndi dung chua dugc quan tim lun gidi mot
cach thoa dang. Chinh vi thé, viéc nghién ctru dé tai Trdch nhiém cia ngwoi dimg dau
COHCNN la rat can thiét va c6 y nghia.

2. Muc dich va nhiém vu nghién ctru

2.1. Muc dich nghién ciru

Luan 4n duoc thuc hién voi muc dich gop phan vao cong cudéc CCHC va xay
dung nha nude Viét Nam theo hudng dan chu, hién dai, c6 hi€u lyc va hi¢u qua thong
qua viéc xay dung nhiing ludn ctir khoa hoc vé 1y luan, thuc tién vé trach nhiém cta
nguoi dimg ddu CQHCNN ¢ Viét Nam hién nay.

2.2. Nhiém vu nghién ciru

Tir muyc dich nghién ciru trén déy, luan 4n dé ra cic nhiém vu nghién ctru co ban

Sau:



Thir nhat, luan 4n 1am sang té cac khai ni€ém cong cu va phan tich mot s6 van dé
Iy uan co ban vé trach nhiém ctia ngudi dimg dau CQHCNN.

Thir hai, luan an khao sat, phan tich, danh gia thyc trang trach nhi€ém cua nguoi
dimg ddu CQHCNN & Viét Nam hién nay trén co s¢ nhitng ndi dung da dat ra ¢ phan Iy
luan.

Thit ba, luan 4n dwa ra mot s6 quan diém va giai phap nham nang cao hiéu qua
trach nhiém ctia nguoi dimg ddu CQHCNN ¢ Viét Nam hién nay.

3. Poi twgng, pham vi nghién ciu

3.1. Poi twong nghién ciru

Déi tuong nghién ctru ctia luan an 13 trach nhiém cia nguoi ding dau CQHCNN
¢ Viét Nam hi¢n nay.

3.2. Pham vi nghién cvru

- Pham vi vé néi dung

+ Tréch nhiém cta nguoi dimg dau CQHCNN 14 van dé 16n vé6i nhiéu ndi dung,
trong luan 4n chi tap trung luan giai nhitng ndi dung sau: Quan niém vé ngudi dimg dau
CQHCNN; quan niém vé trach nhiém ciia nguoi ding ddu CQHCNN; Pham vi, ndi
dung va loai hinh trach nhiém co ban cta nguoi ding dau CQHCNN; Mét s6 yéu t6 anh
hudng dén viée thyc hién trach nhiém ctia nguoi dimg ddu CQHCNN.

+ Luan an khong nghién ctru trich nhiém cta timg chtrc danh nguoi dimg dau
CQHCNN ¢ ting loai hinh CQHCNN ma nghién ctru trdch nhiém cua nhiing nguoi
dimg ddu CQHCNN ¢ goc do khai quat véi tu cach 1a mot thiét ché chung.

+ Nguoi dimg ddu CQHCNN c6 trach nhiém di v6i nhiéu chi thé, vé nhiéu noi
dung, va c6 nhiéu loai hinh trich nhiém. Lu4n 4n nghién ciru tit ca nhimg van dé nay
nhung chi dimg ¢ mtrc do khai quat.

- Pham vi vé khéng gian: Luan an nghién ctru trach nhiém ciia ngudi ding dau
CQHCNN ¢ Viét Nam.

- Pham vi vé thoi gian:



+ Khi danh gia hé thong phap luat vé trach nhiém cia nguoi ding dau
CQHCNN, luan 4an chi yéu tap trung nghién cttu cac quy dinh trong cac vin ban Hién
phap, Luat, Nghi dinh trong khoang thoi gian tir nam 2000 tr¢ lai day.

+ Khi d4nh gia thyc tién thuc hién trich nhiém ctia ngudi dimg dau CQHCNN o
Viét Nam, luan &n chi nghién ctru trong gidi han thoi gian tir nam 2000 tro lai day.

4. Phwong phap luian va phuwong phap nghién ciru

4.1. Phuong phap lugn

Luan an dugc thuc hién trén co s& phuong phap luan duy vat bi¢n chung va duy
vat lich su.

4.2. Phuong phap nghién cuu

Pé the hién cac nhiém vu nghién ciru, trong ludn an sir dung cc phuong phép
nghién clru sau:

- Phurong phdp phdn tich tdi liéu thir cdp: Viéc nghién ciru luan an dua trén két
qua phan tich tai lidu thir cip 1a cic cong trinh nghién ctru c6 lién quan dén trach nhiém
ctia ngudi dimg ddu CQHCNN.

Muc dich ctia phuong phap nghién ciru nay 1a thong qua viéc phan tich cac khdi
tai liéu co lién quan, tic gia luan an co thé:

+ Thay duogc két qua nghién ctru clia cac tac gia di trude vé nhitng ndi dung lién
quan tryc tiép va gian tiép dén van dé trach nhiém ciia ngudi ding dau CQHCNN,
nhitng diém co thé ké thira, nhitng diém can bo sung, ban luan thém tir cac nghién ciru
cua ho;

+ Tim kiém tai liéu 1am co s& cho viéc phan tich, tong hop nham hinh thanh cac
luan diém, luén ct, luan chimg phuc vu cho viéc nghién ctiru dé tai.

Cu thé, luén &n dugc thuc hién dya trén su nghién ctru, phan tich cac khéi tai ligu
sau: Tai liéu vé trach nhiém noi chung, trach nhiém cua nha nudc, ctia chinh phu, cua
CB,CC, cua ngudi dimg ddu CQHCNN; Tai liéu vé CQHCNN; Tai liéu vé nguoi dimg
dau, nguoi quan ly, nguoi 1anh dao, thu trudng co quan...; Pac biét, dé thuc hién dé tai,
tac gia luan an phan tich k¥ cac tai liéu tryc tiép viét vé trach nhiém ciia nguoi ding dau

t6 chire, co quan, don vi noi chung va trach nhiém cta ngudi dimg ddu CQHCNN néi



riéng. Tir nhitng khdi tai liéu ndy, tac gia ludn 4n co su phan tich, tong hop va dua ra
nhiing ludn giai riéng vé van dé trach nhiém cua nguoi ding ddu CQHCNN.

- Phurong phdp phéng van sdu: Phuong phap nay duoc thuc hién véi muc dich
dinh hinh, lam sang td nhiing nhan dinh, danh gia, nhan xét vé thuc trang trach nhi¢ém
ctia ngudi dimg ddu CQHCNN ¢ Viét Nam hién nay. Ddi tugng phong van sau bao
gdm: 02 nha nghién ctru, 03 CB,CC, 03 ngudi déan, 13 nhitng ngudi c6 hiéu biét sau, c6
mbi quan tam vé van dé trach nhiém cta nguoi ding dau CQHCNN ¢ Viét Nam hién
nay.

5. Nhirng déng gop méi ciia dé tai

Luan 4n nay la cong trinh nghién ctru chuyén sau thudc chuyén nganh Quan li
hanh chinh céng, nghién ciru twong ddi c6 hé théng vé Trach nhiém ciia nguoi ding dau
CQHCNN ca trén binh dién 1y luan va thyc tién. Nhimg dong gop méi ctia luan 4n thé
hi¢n trén céc khia canh sau day:

Thit nhdt, luan an dua ra khai niém nguwoi dimmg dau COHCNN va ludn giai vé
déic diém vi tri phap 1y ciia ngwoi ding dau COHCNN ma cac nghién ctru di trude chua
dé cap hodc da @& cap nhung con nhitng diém can phat trién, bd sung.

Thir hai, luan 4n dua ra quan niém vé trdch nhiém ciia ngueoi diing dau COHCNN
véi cach tiép can mai khi cho réng nd1 ham thuat ngt “trdch nhi¢m” can c6 su théng nhét
twong thich gitra ba yéu td Nghia vu, Quyén va viéc Chiu trach nhiém.

Thit ba, luan an gop phan dinh hinh cac ndi dung 1y ludn vé pham vi, néi dung,
loai hinh trdch nhiém ciia ngwoi ditng dau COHCNN va cdc yéu té dnh huong dén viéc
thiee hién trach nhiém ciia nguoi dimg dau COHCNN ma cac nghién ctru di trudc vé van
dé nay chua luan giai mot cach hé thong.

Thir tur, luan an dua ra nhitng danh gia vé thue trang trach nhiém cia nguoi ditng

dau CQHCNN o Viét Nam hién nay voi cach tiép can riéng, co co so khoa hoc.



6. Y nghia Iy ludn va thuec tién ciia luin 4n

6.1. Ve ly lugn

Luén 4n dé xuat mot khuon kho 1y thuyét dé 1am cong cu tur duy vé trach nhiém
ctia ngudi dimg ddu CQHCNN, gop phan dinh hinh va lam vimg chic thém khung 1y
ludn vé trach nhiém ctia ngudi dimg dau CQHCNN.

6.2. Vé thuee tién

- Két qua nghién ctru cua luan 4n c6 y nghia thyc tién trong viéc nghién ciru hoan
thién cac quy dinh phap luat cling nhu thuc hién trach nhiém cua nguodi dung dau
CQHCNN ¢ Viét Nam.

- Luan 4n c6 thé sir dung 1am tai liéu chuyén khéo cho viéc nghién ctru va giang
day vé trach nhiém ctia nguoi ding dau CQHCNN.

- Tir nén tang két qua nghién ctru ciia ludn an, ¢6 thé tiép tuc trién khai cac nghién
ctru tiép theo vé trach nhiém ctia ngudi dimg dau CQHCNN.

7. Céu tric ciia luin 4n

Luén 4n bao gdm céc phan va chuong sau:

A. Phin mé diu

B. Tong quan vé vin dé nghién ciru

C. Két qua nghién ciru: gdm 3 chwong:

Chuong 1. Ly ludn vé trach nhigm ciia ngwoi diing dau COHCNN

Chuong 2. Thuc trang trach nhiém ciua nguoi dirng diu COHCNN ¢ Viét
Nam hién nay

Chuong 3. Mt s6 quan diém va gigi phdp nham néng cao trach nhi¢gm ciia
nguoi dieng dau COHCNN 6 Viét Nam hign nay

D. Két luin

E. Danh muc cic cong trinh cong bd két qua nghién ctru ciia dé tai luin 4n

F. Danh muc tai li¢u tham khao

G. Phu luc



B. TONG QUAN VE VAN PE NGHIEN CUU

Trudc hét, can khang dinh ring viéc im hiéu nhimg nghién ctru lién quan dén
chii d& Trach nhiém ctia nguoi dimg ddu CQHCNN 1a hét strc can thiét. Trén co so tim
hiéu nhimg nghién ctru ndy, tic gia luan an thdy dwoc nhing diém c6 thé ké thira tir
nhitng nghién ctu di trude va nhitng diém co thé bd sung, phat trién, 1am co sé hinh
thanh nhiing dong gdp cua luan an.

Phan diém luan tai liéu lién quan dén dé tai luén 4n tiép c4n van dé theo hudng di
tir khai quat dén cu thé, bao gé)m 5 ndi dung sau:

- Mot s6 nghién ciru vé ngudi lanh dao, nguoi quan 1y

- Mot sb nghién clru vé trach nhiém ctia nha nudce, cta chinh phu

- Mot s6 nghién ciru vé trach nhiém cong vu, trach nhiém ctia CB,CC

- M6t s6 nghién ciru vé trach nhiém cua ngudi ding dau co quan, t6 chirc, don vi
ndi chung

- Mot s6 nghién ciru vé trach nhiém ctia ngudi dimg dau CQHCNN

1. Mot s6 nghién ctru vé ngudi lanh dao, ngudi quan Iy

O goc do thuat ngir, co thé thdy “ngudi lanh dao”, “ngudi quan 1y 13 nhimg tir
ngit thuong duge ding dé chi ngudi dimg dau t6 chirc. Do d6, nghién ciru vé trach nhiém
ctia nguoi dimg ddu CQHCNN trude hét can xem xét nhimng nghién ciru vé ngudi lanh
dao, nguoi quan ly.

C6 thé néi, nhitng nghién ctru vé chu dé nay hét strc phong phti ma trong pham vi
ludn an kho c6 thé trinh bay cu thé. Mot cach khai quat, cac nghién ciru da tap trung vao
mot s6 ndi dung co ban sau: Mot sé nghién ciru da chi ra nhitng viéc ngudi ldnh dao,
nguoi quan 1y can lam, qua d6 thiy duoc trach nhiém ciia ho; Mot s6 nghién ciru tap
trung vao vi¢c chi ra nhitng dac diém, t6 chét, tinh cach, kha nang can c6 cua nguoi lanh
dao, nguoi quan ly; Mot ) nghién clru deé cap dén cac diéu kién nham lam cho nguoi
lanh dao, ngudi quan ly thuc hién t6t trach nhiém cta minh.

Nhin chung, nhirng nghién ciru vé ngudi quan 1y, nguoi lanh dao ¢6 y nghia quan
trong, tao tién dé cho viéc tiép tuc nghién clru veé nguoi diung dau. Mic du vay, cac

nghién ctiru ndy maéi chi ban vé nguoi lanh dao, ngudi quan 1y trong céc to6 chuc nodi



chung. Do d6, khi nghién ctru vé trach nhiém cua nguoi dimg ddu CQHCNN, nhiém vu
cla tac gia ludn 4n 13 trén co so nhimg nghién ctru di cd can tim ra nhiig dic diém
mang tinh khac biét cta vi tri nguoi dimg ddu CQHCNN ciing nhu nhiing khéc biét vé
trach nhiém ctia ho so v6i nhitng ngudi dimg dau t6 chirc ndi chung.

Dic biét, trong s cac nghién ciru vé ngudi lanh dao, ngudi quan Iy, tac gia luan
an danh nhiéu sy quan tim dén hoc thuyét Chinh danh trong triét hoc c¢6 dai Trung Hoa.
Céc tac gia hoc thuyét (Khong Tt, Han Phi Tir) cho rang trong quan 1y, mudn xa hoi c6
trat tur va di vao né nép thi Chinh danh 13 diém mau chdt. Chinh danh 1a mi nguoi phai
g xir dung v6i cuong vi ciia minh - “Quan quén, than than, phu phu, tir tir - Vua ra
vua, toi ra toi, cha ra cha, con ra con”. Vit nao, ngudi nao trong thuc tai diéu c6 danh
hop véi nd, néu khong danh s& khong hop véi thue, 13 loan danh. Ong cho rang, s di xa
hoi loan lac 13 do danh khong phu hop véi thue, tir d6 din dén 1am cho ky cuong phép
tic déo 16n. Danh véi thuc phai hop vdi nhau, néu khong hop nhau thi goi tén ra nguoi ta
s€ khong hiéu, 1y luan s& khong xudi, moi viéc s& khong thanh; 1& nhac, hinh phap s&
khong dinh ma xa hoi sé loan [168]. Chinh danh trong quéan 1y 1a mdi ngudi quan 1y phai
lam viéc xtng dang vé1 danh hi¢u, chirc vu ma nguoi d6 duoc giao [24, tr.35]. Hoc
thuyét Chinh danh c6 y nghia tao nén tang 1y luan dé tic gia luan an luan giai vé vi tri ciia
nguoi dimg dau CQHCNN va trach nhiém cua ngudi dimg ddu CQHCNN. Khi ndi dén
trach nhiém ctia ngudi dimg diu CQHCNN, trude hét can quan tAm: vay nguoi ding
dau CQHCNN d3 Chinh danh 13 “ngudi dimg ddu CQHCNN” chua? Néu Danh khong
Chinh 13 “ngudi dimg ddu CQHCNN”, hodc néu Danh 1 nguoi dimg dau CQHCNN
nhung Thuc khong phai nhu vay, thi c6 nghia 1a chua ddm bao sy Chinh Danh. Khi do,
khé c6 thé thyc hién tot trach nhiém ctia nguoi dimg dau CQHCNN.

2. Mt s6 nghién ctru vé trach nhiém ciia nha nuwérc, ciia chinh phii

Nguoi dimg dau CQHCNN 14 yéu t6 c4u thanh ciia nha nudc, ctia chinh phi. Do
do, tim hiéu nhitng tai liéu lién quan dén trach nhiém cua nha nudc, cua chinh phu 14 tién
dé quan trong dé co mot cai nhin toan dién vé trach nhiém cua ngudi dimg dau

CQHCNN.



Nhimg nghién ctru vé trach nhiém cta nha nudc, cia chinh phu t6 ra rat phong
pht. Trong cudn “Phuc vu va duy tri: Cdi thién hanh chinh céng trong mét thé gidi canh
tranh”, cac tac gia S. Chiavo-Campo va P.S.A. Sudaram d chi rd bdi canh hanh chinh
cong thé ky XXI véi su tac dong cua toan cau hoa, phi tap trung hoa tao ra sirc ép 1én
chinh quyén trung wong, dit ra yéu cau phai quan tri tot voi bon try cot: trach nhiém giai
trinh, tinh minh bach, tinh dy doan dugc va sy tham gia. Do do, nén hanh chinh cong can
phai chuyén minh theo huéng quéan 1y cong, hudéng dén hiéu qua va trach nhiém. Nhiing
qudc gia dang phat trién mudn tao ra sy dot pha vé kinh té - x3 hoi can phai bat nhip voi
hanh chinh cng phat trién, tao ra cudc cach mang trong QLNN. Trong Loi mé dau cudn
sach da viét: “Cdc chinh quyén trong thé ky XXI phdi hoc cach dé phuc vu cong chiing
tot hon va 6 trach nhiém hon, trong khi van phdi duy i tinh két dinh xa héi va cdc gid
tri co ban cia xd héi” [60, tr.xxix]. Diéu nay cho thiy, “trach nhiém” 13 mot yéu cau ddi
v6i moi chinh quyén, dic biét khi thé gidi bude sang thé ky XXI véi xu hudng méi va
bdi canh méi. Pdng thoi, trong cudn sach nay, cc tac gia da chi ra mdi quan hé mat thiét
gilta vi¢c danh gia két qua hoat dong trong khu vuc cong voi vén dé trach nhiém, v6i tinh
hiéu qua va hiéu suat hoat dong ctia khu vuc cong. Mic du cho rang danh gia két qua
hoat dong trong khu vure cong 13 mot hoat dong khé khin, céc tac gia cling cho rang “vin
c6 thé danh gid két qud hoat dong trong viéc cung cdp cdc dich vu xa hdi co ban thong
qua tham do y kién va cdc phwong thirc dé tiép nhdn thong tin phdn héi tiv nhitng nguoi
hiéu ré tinh hinh nhdt: nhitng nguoi siv dung dich vu” [60, tr.728]. Y tudng xuyén subt
vé trach nhiém cta chinh quyén va nhimg luan giai vé cach thirc danh gia két qua thuc
hién trach nhi€ém cua khu vuc cong thong qua tham do sy hai long cta nguoi dan la
nhitng chi dan ¢ y nghia ddi véi tac gia luan an khi luan giai vé trach nhiém cta ngudi
dimg dau CQHCNN.

Cung mot dong tw tudng véi cac tac gid trén day, tic gia Nguyén Dang Dung -
tac gia co nhiéu tac phém sach viét vé trach nhiém cua nha nuée, cia chinh phu, don cu
nhu Nha meée va trach nhiém cia nha meée (Nxb Tu phap, 2006), Y twong vé mot nha
mede chiu trach nhiém (Nxb Da Nang, 2007), Chinh phii trong nha nuwée phdp quyén
(Nxb DPHQGHN, 2008) ... ciing cho rang, nha nudc hién dai phai 13 nha nude dan cha
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va phai 13 mot nha nude chiu trach nhiém. Pang chu ¥, tac gia cho rang: “Tiéu diém cia
van dé nha nuée phdi chiu trach nhiém la Chinh phu phai chiu trach nhiém” [7, tr.171].
Lién hé v6i dé tai luan 4n, co thé thiy néu nhu nha nudc, chinh phi luén phai chiu trach
nhi¢m nhu mot doi hoi ciia ché do dan chu, thi véi tur cch 1a mot thanh t6 ctia chinh phu,
nguoi dimg dau CQHCNN tat yéu ciing phai c¢6 trach nhiém va phai chiu trach nhiém.
Dic biét, khi d& cép dén trach nhiém cua nha nude, cua ngudi quan 1y, tic gia Nguyén
Ping Dung cho ring dé dam bao cho trach nhiém dy duoc thuc thi ding ddn va c6 kha
nang bao v¢ con nguoi, thi trach nhi¢m éy can thiét phai dugc quy dinh thanh phap luat.
“Cang ddn chit bao nhiéu ngieoi ta lai cang biét doi héi by nhiéu trach nhiém ciia nguoi
cai tri va cang can thiét phai quy dinh trach nhiém dry thanh phap luat. Viéc quy dinh
khong thanh van dé cé co sé cho viéc tao nén mét ché do doc tdi, ma nguoi quan ly mdc
sike muon lam gi thi lam. Viéc quy dinh thanh vin cdc hoat dong qudn 1y ciia nhitng
nguoi su dung quyén luc nha nuoc, cung voi viéc quy dinh quyén cua moi nguoi dan tao
nén mot ché do chinh tri dan chi, bao vé con nguoi, cho”ﬁg lai sw vi pham cua bat ké
phia nao, dix la nguoi dan hay nha meée” [7, tr.50]. Nhing luan giai vé vai tro ciia phap
luat thanh van ddi véi viée thuc hién trach nhiém ctia nha nude cua tac gia Nguyén Ding
Dung goi md mét sd vin dé quan trong can giai quyét 46 13: Vay, dé nguwoi dimg dau
CQOHCNN thuc hién 16t trach nhiém thi hé théng phap luat vé trdach nhiém cia nguoi
diing ddau can phdi ddp 1ing nhitng yéu cau gi? Hién nay & Viét Nam hé thong phdp ludt
dd quy dinh vé trach nhiém cia nguoi dimg dau COHCNN nhie thé ndo? Chiing cé téc
dong ra sao dén viéc thuc hién trach nhiém cia nguoi dirng dau CQOHCNN trong thuc
tién?... Pay 1 nhimg van dé quan trong dit ra can c6 cau tra 101 thoa dang.

Ngoai nhitng nghién ctru trén day con nhiéu nghién ctru khac ban vé trach nhiém
ctia nha nudc, trach nhiém ciia chinh phi. Nhin chung, nhiing tai liéu viét vé vn dé nay
da cung cap nhimg hiéu biét mang tinh khai quat vé trach nhiém cta nha nudc, luan giai
ngudn gdc vi sao nha nude, chinh quyén phai c6 trach nhiém va phai chiu trach nhiém,
nhitng yéu cau dit ra nhdm dam bao rang nha nudc phai thyc hién dung trach nhiém cia
minh... Nhitng nghién ciru ndy da cung cap nhiing tién dé 1y ludn cho viéc tiép tuc

nghién ctru trach nhiém cta ngudi dimg ddu CQHCNN.
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3. Mot s6 nghién ciru vé trach nhiém céng vu, trach nhiém ciia cin bd cong
chire

Cac nghién ctru v& trach nhiém cong vy, trach nhiém cua cén bd cong chirc cd ndi
dung kha phong pht v6i nhidu hinh thire thé hién khéc nhau.

O hinh thire dé tai, ludn dn, c6 thé ké dén mot sb cong trinh nhu: Luén an tién si
Luét hoc cua Ngo Hai Phan Trdch nhiém phdp Iy ciia cong chire trong diéu kién xdy
dung nha nudc phap quyén Viét Nam hién nay, Ha No6i, 2004. Luan an da nghién ctiu
cac van dé Iy luén vé trach nhiém phap 1y cta cong chuc, thuc trang quy dinh phap luat
va thyc hién phap luat vé trach nhiém phap 1y ciia cong chrc, tir d6 dé xuét nhiing kién
nghi hoan thién phép luat va thuc hién phép luat vé trach nhiém phap ly ctia cong chuc;
Ludn 4n tién si Luat hoc ctia Tran Thi Hién Trdch nhiém vit chat déi véi céng chike theo
phdp ludt Viét Nam hién nay, Ha Noi, 2008. Ludn an d4 nghién ctru nhitng van d& 1y luan
co ban vé trach nhiém vat chét d6i v6i cong chirc, tir d6 d& xuét phuong hudng va giai
phap chu yéu cho viéc hoan thién phap luat va t6 chue thuc hién phap luat Viét Nam vé
trach nhiém vat chat ddi véi cong chirc; Ludn an tién sy Quan 1y hanh chinh cong cua Lé
Nhu Thanh Co s¢ Iy udn va thiee tién vé nghia vu, quyén va trach nhiém cia cong chire
Viét Nam hién nay, Hoc vién Hanh chinh, Ha N6i, 2009. Ludn 4n d trinh bay 1y luan vé
nghia vu, quyén va trach nhiém ciia cong chirc, phan tich thuc trang quy dinh phap luat
vé nghia vy, quyén va trach nhiém ctia cong chirc Viét Nam hién nay, xac dinh nhimg
nguyén nhan mat tich cuc va han ché cta thyuc trang do va luan gidi cac yéu cAu, quan
diém va phuong huéng hoan thién quy ché phap 1y vé nghia vu, quyén va trach nhiém
cua cong chirc Viét Nam hién nay; Luén an tién si Triét hoc cua Cao Minh Cong vé
Trach nhiém cong vu va dao dirc cong chirc ¢ nuoc ta hién nay, Vién Khoa hoc xa hoi
Viét Nam, Ha No61, 2012. Luan an phan tich vén dé trach nhiém cong vu va dao duc cong
chirc cling nhu mdi quan hé bién ching giita chiing; dong thoi, 1am 16 thyc trang trach
nhiém cong vu va dao dirc cong chirc ¢ Viét Nam trong thoi gian qua. ..

Ngoai ra, con ¢ thé ké dén cac bai viét vé trach nhiém cong vy, trach nhi¢ém cua
can bd cong chirc nhu: Tac gida Pinh Van Mau voi bai Vé ky ludt nha mieée va trach

nhiém ciia cong chire, Tap chi T6 chirc nha nudc sb 4/2010, tr. 35-38; Tac gia Thai Vinh
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Théng voi bai viét vé Hodn thién phdp ludt vé cong vu, cong chirc va trach nhiém phdp
Iy ciia céng chire, Tap chi Nghién ciru 1ap phap sb 02/2005, tr. 24-32; Téac gia Tran Anh
Tuén véi bai Vin dée cong vu va trach nhiém cong vu trong Ludat CB,CC, Tap chi T
chirc nha nude, sb 11/2009, tr. 6-10; Tac gia Nguyén Ciru Viét véi ndi dung Khdi qudt
vé ché dj trach nhiém phdp 1y ciia CB,CC, vién chike trong Gido trinh Luat hanh chinh
Viét Nam, 2008; Tac gia Nguyén Sy Diing trong cudn Thé sw - mot géc nhin, Nxb Tri
thirc, 2007 ¢6 ndi dung viét vé& Trdch nhiém phdp Iy va trach nhiém chinh tri, tr. 34-37;
Téc gia Tran Thi Thanh Mai v6i bai Xdc dinh 16 trach nhiém trong qudn Iy HCNN ding
trén Tap chi T6 chirc Nha nude s6 11/2010, tr. 7-10...

Nhin chung, cac nghién ctru trén day dd ban vé trach nhiém cua CB,CC dudi
nhiéu goc d6 khac nhau. Nhitng ludn giai cia céc tic gia gitp hinh thanh ci nhin khai
quat vé cac loai hinh trach nhiém cua can bd cong chuc, tir trach nhiém phap 1y, trach
nhiém chinh tri d&én trach nhiém dao diec. Tuy nhién, mdc du su phan chia trach nhi¢m
phap ly, trach nhi¢m chinh tri hay trach nhiém dao duc 12 mt cach phan loai co ban
thuong thdy, tac gia luan 4an cho rang can lam rd hon pham vi ciia cac loai hinh trach
nhiém nay. Nghia 1a, can lam rd hon CB,CC c¢6 trach nhiém chinh tri, trach nhiém phép
1y, trach nhiém dao dirc 14 trach nhiém trudc ai, trudc nhimg chu thé nao? Pay 1a van dé
cac nghién ctru trén ddy néu déu cap thi chi yéu méi chi nhan manh trach nhiém cta
CB,CC dbi véi hé thdng cac co quan nha nudc (trach nhiém bén trong, trach nhiém ddi
v6i ndi bd) ma it luan giai trach nhiém cua CB,CC dbi v6i cac ca nhén, t6 chirc, doanh
nghiép (trach nhiém bén ngoai, trach nhiém d6i véi xa hoi). Do do, can tap trung luan
giai sau sic hon trach nhiém ddi véi x3 hoi ciia nguoi dimg ddu CQHCNN. Cach tiép
can gan lién céc loai hinh trach nhiém véi pham vi trach nhiém, dic biét nhin manh trach
nhiém trude x3 hoi co thé 1am ndi bat trach nhiém cia ngudi ding dau CQHCNN trong
bdi canh céac quéc gia hudng dén xay dung nén hanh chinh phuc vu boi viée thuc hién
trach nhiém bén ngoai, trach nhi¢ém vé1 ngudi dan, voi xa héi luon duge dat ra nhu ti€u
chi co ban dé do luong tinh chat “phuc vu” ciia nén hanh chinh néi chung va ciia nguoi
dimg dau CQHCNN néi riéng. Bén canh do, cac nghién ciru ndy mdi chi tiép can ¢ goc

d6 trach nhiém ctua CB,CC noi chung, trong khi trich nhiém ctia nguoi dimg dau
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CQHCNN c6 nhiing diém dic thu mang tinh khéc biét Xudt phat tir vi tri dac biét cia ho.
Do d6, déy 1a nhitng van dé can tiép tuc nghién ctru 1am séng to.

Trong s6 cac luan an viét vé trach nhiém cia CB,CC, Luan 4n tién sy chuyén
nganh Quan 1y hanh chinh céng cua Lé Nhu Thanh Co sé [y ludn va thiee tién vé nghia
Vi, quyén va trach nhiém cua cong chuecc Viét Nam hién nay, Hoc vién Hanh chinh, Ha
Nbi, 2009 c6 quan diém tiép can dang chu y khi ban vé ché d6 nghia vu, quyén va trach
nhiém cua cong chiic trong bd may HCNN néi chung trong mot thé thong nhat twong
thich, quan hé mat thiét, rang budc 1an nhau. Trong luan 4n, tic gia Lé Nhu Thanh da
phén tich su can thiét, Iy do ciing nhu ndi dung ctia viéc xem xét ba yéu t6 nghia vy,
quyén, trach nhiém cua cong chirc trong mot thé thong nhat tuwong thich. Pay 1a quan
diém tiép can c6 tinh bién chimg, giau tinh thuyét phuc va c6 thé ké thira khi phan tich vé
n6i ham khai niém trach nhiém cta nguoi dimg dau CQHCNN.

Mac du vay, trong hau hét cac nghién clru vé trach nhiém cong vy, trach nhi€ém
cta CB,CC trén day, céc tac gia thuong tiép can thuat nglr trich nhiém theo mot trong
hai nghia: Mot la, trach nhiém duoc hiéu 1a nhiing vi¢c ma CB,CC phai lam, dugc lam
(nghia vu, quyén); Hai la, trach nhiém duogc hiéu 1a nhiing hau qua bét lgi ma CB,CC
phai ganh chiu khi thuc hién khong dung, khong du nhiing viée phai lam, dugc lam. Céc
cach tiép can nay c6 nhimg diém hop 1y riéng. Tuy nhién, tic gia luan 4n cho rang trong
linh viee QLNN, khi ban vé trach nhiém cta nguoi dimg ddu CQHCNN, sé 1a hop 1y hon
khi “trach nhiém” duogc hiéu la mot téng thé théng nhét tuong thich tron ven cta cac yéu
t6 Nghia vu, Quyén, va viéc Chiu trach nhiém ctia nguoi dimg ddu CQHCNN ma khong
chi 1a mét trong hai cach tiép can trén day. Luan giai vé van dé nay s€ la nhi¢m vu dat ra
déi véi tac gia luan an.

4. Mot s6 nghién ctru vé trach nhiém ciia ngudi dimg diu co quan, t6 chiic,
don vi

C6 kha nhiéu nghién ctru viét vé& ngudi dimg dau co quan, t6 chire, don vi.

O hinh thirc héi thao, dang cha y 1a Hoi thao khoa hoc - thuc tién “Tham quyén,
trdach nhiém nguwoi dimg dau cap iy, chinh quyén trong moi quan hé véi tdp thé cap 1wy,

co quan, don vi” do Tap chi Cong san phdi hop voi Ban T6 chitc Trung wong, Tinh ty
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Bic Ninh t6 chirc ngay 28/6/2012. Pay 1a mot hoi thao 16n vé van dé nguoi dimg dau.
Vi 59 ban tham luan, dudi nhiéu goc do, tur nhiéu cach tiép can, cac tac gia da luan giai
van dé tham quyén, trach nhiém c4 nhan ngudi ding dau cap ty, chinh quyén va mbi
quan hé véi tap thé cip ty, co quan, don vi mot cach tuong dbi da dién, kha phong phu,
giau tinh goi mo vé mat ly luén va t6 chirc thuc tién. Tuy nhién, ndi dung cac bai tham
luan chit yéu ban vé tham quyén, trach nhiém cta ngudi ding dau cip ty, chinh quyén
trong mbi quan h¢ voi tap thé. Dé)ng thoi, hau hét cac bai viét déu tiép can dudi goc do
khoa hoc chinh tri, véi cac ndi dung xoay quanh quan diém cua bang CSVN vé thAm
quyén, trach nhiém ctia nguoi dimg dau theo tinh thin Nghi quyét s6 12 Héi nghi Trung
uong 4, khoa XI vé “Mot sd van dé cép bach vé xay dung Pang hi¢n nay”. Bén canh do,
cac bai tham luén van chua lam 13 ndi ham vé mat khoa hoc mét sé ndi dung nhu: nguoi
dieng dau chinh quyén la ai? Trdch nhiém la gi? Trdch nhiém ciia nguoi dimg ddu la
nhur thé ndo? Nhitng diéu kién can va di dé bao dam viéc thuc thi trach nhiém cia nguoi
ding dau bao gom nhitng yéu t6 gi?... Do d6, ddy 1a nhimng van dé “can tiép tuc thao
lugn va lam sang t6” [39].

Vé ndi dung nay, co thé ké dén tic gia Pang Xuan Phuong voi cubn Hoan thién
t6 chirc va hoat déng ciia Bé, co quan ngang Bo trong qud trinh CCHC & Viét Nam hién
nay, Nxb Chinh tri Qudc gia, Ha Noi, 2011. Trong khi luan giai nhiing ndi dung 1y luan
va thyc tién vé Bo, co quan ngang B9, tac gia co dé cap dén trach nhiém cua Bo truong,
thu trudng co quan ngang bd voi nhimg méi quan hé trach nhiém cu thé ciia cac chiic
danh nay trudc cac CQNN nhu Chu tich nudce, Qudc hoi, Thu tuong Chinh phu, cac Bo
trudng khéac, cac CQHCNN ¢ dia phuong...Dac biét, tac giad cling phan tich kha k§
ludng thuc té su phén dinh trach nhiém cia ca nhan B0 trudng véi trach nhiém cuia tap
thé cap ty Pang cac cap va cho ring: cc co quan Pang c6 quan hé chi phdi, tac dong
truc tiép dén sy thuc thi trach nhiém cta Bo trudng, thu trudng co quan ngang bo. Tac
gia viét: “Tuy phdp ludt nwde ta chi quy dinh ché g lam viéc ciia bd, co quan ngang bé
la ché dj thi trudng nhung thuc chdt ching ta dang dp dung ché dg lam viéc két hop
giita vai tro lanh dao ciia chinh khach va cia tdp thé trong quan Iy b, co quan ngang

bé. Sw ton tai mot cach chinh thire nhwng chwea day di vé tinh phdp 1y ciia mé hinh Ban
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cdn sw Pang trong té chire va hoat dong ciia Bé, co' quan ngang bé da cho thdy viéc dp
dung ché dj lam viéc nay” [40, tr.88-89]. Pay 1a mot ludn giai rat dang chu ¥ va tac gia
luan an cho rﬁng 6 thé van dung dé dua ra nhiing luan giai vé viée di ¢o hay chua su
phéan dinh r rang trach nhiém giita cac chi thé trong qua trinh thyc thi trach nhiém cua
nguoi dimg ddu CQHCNN. Tuy nhién, c6 thé thiy tic gia Pang Xuan Phuong chu yéu
danh ndi dung cho viéc ban vé td chire va hoat dong cua B9, co quan ngang B9, do do,
phan dung luong ban vé trach nhiém cua cac BO truong, thu trudng co quan ngang B
khong nhiéu, dong thoi, nhimg luin giai cling tap trung chil yéu vao trach nhiém cua
chtre danh cu thé 1a nguoi dung dau B, co quan ngang Bg. Do do, can ¢ sy m& rong dé
thay duoc trach nhiém cta nguoi dimg dau CQHCN véi tu cach 1a mot thiét ché trong
cac CQHCNN.

Mot sé nghién ctru vé& da dé cap dén cac yéu td anh huong dén viée thuc hién
trach nhiém ciia CB,CC, ctia nguoi dimg dau. Tac gia Lé Nhu Thanh trong Lun 4an Co
s6 Iy ludn va thuc tién vé nghia vy, quyén va trach nhiém cua cong chirc Vit Nam hién
nay cho rang c6 cac nhom yéu tb sau ddy anh hudng dén viéc thuc hién nghia vu, quyén,
trach nhiém cua cong chirc: Cac yéu t6 thudc vé nha nude: thé ché, t6 chic bd may,
ngué)n luc tai chinh, can bg cong chirc; Céac yéu t6 vé diéu kién kinh té - x3 hoi; Yéu tb
nang lyc thyc thi quyén dan chi cua cong dan; Yéu td ban than ngudi cong chic [45,
tr.24-26]. Cach tiép can nay tuong dbi bao quat, tuy nhién tic gia méi chi dimg lai &
nhiitng phan tich budc dau. Bai Quy trdch nhiém nguwoi dimg dau: phdi trao thire quyén
clia tac gia Van Anh dan ¥ kién cho ring yéu t6 quyén han anh huong rat 1on dén viéc
thyuc hién trach nhiém cta nguoi dimg dau, va dé ngudi dimg dau chiu trach nhiém, phai
trao thuc quyén cho ho [108]. Bai Phdn céng khéng ré, khé quy trach nhiém nguoi
dimgdau coa tac gia Pham Cuong dan ¥ kién cho rang néu phan cong khong 1o s& kho
quy trach nhiém cua ngudi dimg dau [116]. Bai Trdch nhiém va tinh néu gwong ciia
nguoi dimg dau cia tac gia Phan B4 lai nhdn manh vai trd ctia dao dirc ciia ngudi dimg
dAu trong qua trinh thyc thi trich nhiém [111]. Tac gia DS Minh trong bai Can nguoi
gidm sdt viéc thuc thi trdch nhiém nguwoi dimg dau dan ¥ kién cho rang néu khong co

nguoi gidm sat viéc thuc thi trich nhiém ngudi dimg dau thi kho co thé ban dén tinh higu
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qua trong thyc hién trach nhiém [140] ... Nhin chung, nhiing quan diém nay rat da dang
va ¢6 nhiéu diém hop 1y, tuy nhién, cac phan tich nay con tan man, thiéu tinh hé thong.
bic bi¢t, tac gid luan an cho réng trong rat nhiéu cac yéu t6 anh hudng, van dé dit ra 1a
can phan tich dé théy duoc mot s6 yéu t co ban ¢o tac dong truc tiép dén viéc thuc hién
trach nhiém cua ngudi dimg dau CQHCNN. Trong s cac nghién ctru da ¢ vé cac yéu
t6 anh huong dén viéc thyc hién trach nhiém ctia ngudi dimg dau, it thy nghién ctiru nao
dé cap dén yéu td Chinh danh cta nguoi dimg dau CQHCNN, dong thoi chua dat cac
yéu t6 Nghia vy, Quyén, Chiju trach nhiém ctia nguoi ding ddu CQHCNN trong mot
chinh thé théng nhét twong thich va coi yéu cau dam béo su twong thich giita ba yéu t6
ndy trong mot thé thong nhat nhu 13 yéu t6 co ban anh hudng dén viée thuc hién trach
nhiém cua nguoi dimg ddu CQHCNN. Do d6, day 1a nhimg hudng tiép can dang chi
can dugc quan tim luan giai.

Nhing nghién ctru viét vé trach nhiém cua ngudi dimg dau co quan, t6 chic, don
vi dudi hinh thirc bai tap chi, bai bao c¢6 s6 lugng kha phong phu. Cé thé ké dén tac gia
Dinh Vian Minh véi bai Ban vé trach nhiém cua nguwoi ditng dau co quan, 16 chirc, don Vi
dé xdy ra hanh vi tham nhiing, trang web cua Vién Khoa hoc thanh tra

http://www.giri.ac.vn; Tac gid Di€p Van Son véi cac bai Xac dinh ro6 trach nhiém nguoi

dimg ddu trén trang dién tr ctia bao Sai Gon giai phong http:/www.sggp.org.vn ngiy

30.8.2010; Bai Vé trach nhiém nguwoi dirg dau trong céng tdc can bj cla tac gia Bui

buc Lai trén trang dién tir bdo Xay dung Dang http://www.xaydungdang.org.vn ngay

3/6/2007; Tac gia Phan Pinh Trac voi bai Tham quyén va trach nhiém cia ngieoi dirng
ddu trong cong tdc can bj, trén bao Nhan dan dién tir http://www.nhandan.com.vn ngay
20/04/2012; Bai Chéng tham nhiing: Van khé xdc dinh nguwoi diing dau ciia Nghia Nhan
trén bao Phap luat Thanh phé HCM http:/phapluattp.vn ngay 7/4/2011...Ngoai ra, con

c6 nhiéu bai viét phén tich, ban luan, binh luan vé trach nhiém cta nguoi ding dau céc td
churc, co quan, don vi lién quan dén céc su kién mang tinh thoi sy ¢ Viét Nam nhu su
kién La Thi Kim Oanh, PMU 18, Vinashin, Vinalines, Tién Lang, Tap doan Dau khi
Qudc gia cing nhiéu su kién khac. .. Nhimg bai viét xung quanh céc sy kién nay chiém

s6 luong 16m véi ndi dung ban ludn rat da dang.
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C6 thé thdy, cac nghién ctru trén day da ban luan vé trach nhiém cta ngudi ding
dau co quan, t6 chirc, don vi véi nhiéu chiéu canh phong phu, sinh dong. Cac nghién ciru
ndy déu nhan manh vai trd quan trong ctia ngudi ding dau va cho rang khi t6 chirc co
van dé thi nguoi ding dau phai chiu trach nhiém. Cac nghién ctru ciing cho ring viée xac
dinh rd va thyc hién tdt trach nhiém ciia ngudi ding dau 13 hét sirc can thiét, nhung dé
thyc hién dugc diéu nay thyc té van con nhiéu kho khan va ling ting. Nhitng nghién ciru
ndy di cung cip nhitng chat lidu thuc t& sinh dong, gitip tac gia luan an c6 nhitng nhan
dinh vé thuc trang trach nhi¢ém cua nguoi dung dau co quan, t6 chic, don vi & Viét Nam
hién nay. Tuy nhién, cac nghién ctru trén day chu yéu viét dudi goc do thuc té, it luan
giai cac van dé 1y luan vé trach nhiém cta nguoi ding dau. Pong thoi, nhimg bai viét
ndy viét vé nguoi dimg dau cac co quan, to chirc, don vi néi chung, do do, qua cac
nghién ctru nay chwa cho thay dwoc nét ddc thi vé trach nhiém cta ngudi ding dau
CQHCNN.

5. Mét so nghién ciru vé trach nhiém ciia nguoi dimg ddu CQHCNN

D3 c6 mot s6 cong trinh khoa hoc viét vé trach nhiém ciia ngudi dimg dau
CQHCNN v6i céc goc do nghién ctru va quy mo khac nhau.

Trudc hét, co thé ké dén dé tai nghién ctru dé tai khoa hoc cap Bo nam 2009
Hoan thién phdp ludt vé trdch nhiém ciia nguoi diing dau cdc co quan HCNN Viét Nam
hién nay — Van dé va gidi phdp, Co quan chu tri: Vién Nha nudc va Phap ludt thude Hoc
vién Chinh tri - Hanh chinh qudc gia H6 Chi Minh, Chu nhiém dé tai: PGS.TS. Trinh
Piic Thao. Dé tai di trinh bay co s& ly ludn hoan thi¢n phéap luat vé trach nhiém cua
nguoi dimg dau cac CQHCNN, phan tich thuce trang phép lut vé trach nhiém cua ngudi
ding dau cac CQHCNN va ludn giai nhitg van dé dat ra tir thuc tién, trén co s d6 dua
ra quan diém va giai phap hoan thién phap luat vé trach nhiém ciia nguoi dimg dau
CQHCNN ¢ Viét Nam hién nay. Téc gid luan an ké thira mot s6 danh gi4 ciia nhom tac
gia @& tai vé nhitng vu diém, han ché cua hé théng VBQPPL hién hanh vé trach nhiém
ctia ngudi dimg dau CQHCNN. Tuy nhién, nhitng phén tich cia nhom tac gia chu yéu
tiép can van dé ¢ goc do khoa hoc phap 1y, do do, tic gia ludn an cho rang con c6 thé bd

sung, phat trién nhimg danh gia nay bang nhitng luan diém va goc tiép can moi.
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Ngoai ra, c6 thé ké dén dé tai nghién ciru khoa hoc cip co sé nam 2011 Trdch
nhiém ciia ngueoi dimg dau COHCNN: Iy ludn va thue tién ciia nhom nghién ctiu Hoc
vién Hanh chinh do tac gia Nguyén Thé Tai lam chu nhiém. Trong Chuong 1 “Co s& ly
luan — phép Iy vé trach nhiém cuia ngudi dimg ddu CQHCNN”, cac tac gia danh phan 16n
dung lugng chuong nay cho viéc li€t ké cac quy dinh phép luét hién hanh cta Viét Nam
vé trach nhiém ctia ngudi dimg dau trong linh vuc ban hanh vin ban, quan 1y can bd
cong chirc, phong chdng tham nhiing. .. Trong Chuong 2, cac tic gia nghién ciru vé thuc
trang trach nhiém ciia ngudi dimg ddu CQHCNN vé6i pham vi nghién ctru 13 trach nhiém
cta Chu tich UBND quan, huyén, thi trudng co quan chuyén moén thugc UBND quan,
huyén va Chu tich UBND xa, phuong trén dia ban Tp. Hd Chi Minh. Chuong 3 céc tac
gia dé xuat mot s6 giai phap nham nang cao trach nhiém cua nguoi ding ddu CQHCNN.

C6 thé thay, vé tén goi, dé tai nay rat gin v6i dé tai ma tac gia ludn an dang trién
khai, do d6, day 1a moét tai liéu hitu ich dbi véi tac gid ludn an Trach nhiém cua nguoi
ding ddu CQHCNN. Tuy nhién, d& dang nhan thiy tac gia Nguyén Thé Tai va cac thanh
vién dé tai d3 danh su quan tam khong nhiéu cho viéc luan gidi cac véan dé ly luan vé
trach nhiém ctia nguoi dimg dau CQHCNN. C6 18 vi vy ma cac tac gia dit tén chuong 1
13 Co 6 Iy ludin - phdp 1y vé trach nhiém ciia ngwoi dimg dau COHCNN, va c6 thé thdy
trong ndi dung chuong nay yéu t6 “co so phap 1y’ dugc dit “ning” hon yéu té “co so Iy
luan”. Vi vay, con nhiéu van dé 1y luan vé trach nhiém cua nguoi ding ddu CQHCNN
van chua duoc quan tim luan gidi mot cach thiu d4o, can dugc tiép tuc bd sung va phat
trién, vi du nhu: Vi tri nguoi dirng dau COHCNN c6 nhitng ddic diém gi? Trdch nhiém
ciia ngwoi dirmg dau COHCNN nén dwoc hiéu nhu thé ndo, vi sao can hiéu nhw viy?
Newoi dirng dau COHCNN ¢6 trach nhiém trude ai, bao gom nhitng ndi dung gi va
nhitng loai hinh trach nhiém nao? Nhitng yéu 16 ndo anh huong dén viéc thue hién trach
nhiém cia nguoi dimg dau COHCNN?...Do d6, dy 1a nhing van d& 1y luan can dugc
tiép tuc quan tim luin giai.

O hinh thirc bai viét, dang cha y 1a bai viét Trdch nhiém cia nguoi dimg dau
COHCNN ¢ dia phirong cia tac gia Nguyén Minh Phuong trén Tap chi Cong san online
ngdy 23/12/2010. Trong bai viét ndy, tic gia cho rang, hién nay nguodi ding dau
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CQHCNN ¢ dia phuong chua du cac thim quyén can thiét dé thé hién ding vai tro, trach
nhiém. Ché do lam viéc, quyét dinh tap thé cung voi sy khong rd rang vé trach nhiém
cua tap thé va ca nhan nguoi ding dau UBND trong thuc té d3 han ché tinh kip thoi,
nhanh nhay, théng sudt ctia quan 1y, diéu hanh hanh chinh. Tt thyc tién d6 dit ra yéu cau
phai d6i méi phan dinh thim quyén, trach nhiém giita tap thé UBND, dé cao trach nhiém
ctia Chu tich UBND. Theo tic gia, khi tién hanh d6i méi phan dinh tham quyén gitra
UBND va Chu tich UBND can théng nhat mot sd quan diém co ban, do la: phai bao dam
cho ngudi dimg dau c6 du thim quyén can thiét & chi dong diéu hanh cac hoat dong
ctia quan Iy HCNN ¢ dia phuong; Thdm quyén ngudi dimg dau phai gin lién véi trach
nhiém, tham quyén cang cao thi trach nhi€ém cang 16n; Phai di lién v&i mét co ché kiém
soat quyén lyc hitu hiéu trong hoat dong HCNN. .. Tac gia ludn an dong tinh voi nhing
phan tich ndy cua tac gia Nguyén Minh Phuong va cho rang c6 thé tiép thu nhimg luan
diém nay khi ban vé cac yéu td anh huong dén viéc thyc hién trach nhiém cta ngudi
ding dau CQHCNN. Tuy nhién, tac gia luan 4n ciing cho rang van d& lam thé nao dé
nguoi dimg dau cac CQHCNN & dia phuong ndi riéng va ngudi dimg dau cac
CQHCNN ¢ Viét Nam néi chung thyc hién ot trach nhiém ctia minh 13 mot van dé 16m,
va co 1& vé mit 1y ludn, can nghién ctru d6i mGi md hinh t6 chic bd may cia cac
CQHCNN moi c6 thé giai quyét triét dé hon van dé nay.

Ngoai ra, c6 thé ké dén mot sd cac bai bao, tap chi khac viét vé trach nhiém cua
nguoi ding dau CQHCNN nhu bai Phdn bi¢t vi tri, vai tro, chirc nang cua Chinh phu,
Thii twémg Chinh phii clia tac gia Nguyén Phudc Tho, Trang tin dién tir Chinh phii ngay
8.5.2008, http://xaydungphapluat.chinhphu.vn; tac gid Pham Bac Toan, Lé Binh Mui véi

bai Ché dj cong chire, cong vu va trach nhiém ciia ngieoi diing dau cdc co quan hanh
chinh ciia mot s6 meée, Tap chi QLNN sb 176 (thang 9/2010), tr.72-76; Bai viét Poi méi
16 chire hoat dong ciia cdc co quan hanh chinh, ting cwong quyén va trach nhiém cho
nguoi ding ddau co quan cia tac gia Nguyén Van Thao trén Thong tin Cai cach nén
HCNN cua (B6 Noi vu) sd thang 12/2007...Nhin chung, cac nghién ciru nay da dé cap
dén trach nhiém ciia ngudi dimg dau CQHCNN & mét s6 goc do khac nhau va 1a nhimg

tai lidu hitu ich cho tac gia luan an trong qua trinh nghién cru d¢ tai. Tuy nhién, cac
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nghién ciru ndy chil yéu & quy mé 13 cac bai béo, tap chi, do do, cac tac gia kho co thé
ludn giai mot cach hé thé)ng cac ndi dung ly luan ciing nhu thyc tién v trach nhiém cua
nguoi dimg ddu CQHCNN ¢ Viét Nam hién nay.

Két luan

T6m lgi, trach nhiém cta ngudi ding dau CQHCNN 1a mot chii dé hap dan, thu
hat nhiéu tic gia nghién ciru v6i nhiéu chiéu canh tiép can, phong phii vé ndi dung va da
dang vé hinh thirc thé hién. Trong phan nay, tac gia luan an da diém luén nhiing nghién
ctru lién quan dén chu dé nay theo cach tiép can tir khai quat dén cu thé: diém ludn tir
nhitng nghién ctru viét vé ngudi lanh dao, nguoi quan 1y, nhimg nghién ctru viét vé trach
nhiém cua nha nudc, cua chinh quyén, trach nhiém caa CB,CC dén nhiing nghién ctru
viét vé trach nhiém ctia nguoi dimg dau co quan, to chic, don vi va nhitng nghién ctiru
truc tiép viét vé trach nhiém cia ngudi dimg ddu CQHCNN.

Can khang dinh ring nhitng nghién ctru trén day da tao tién d& hét strc quan trong
dé tic gia luan 4n tiép tuc nghién ctru dé tai vé trach nhiém cuia nguoi ding dau
CQHCNN. C6 nhiéu ndi dung nghién ctru ciia cac tac gia di trude s& duoc tac gia luan an
ké thira va stir dung nhu di trinh bay trong ndi dung bai diém luan. Tuy nhién, tac gia
ludn 4n ciing nhan thiy day 14 vin dé con nhiéu chiéu canh cin tiép tuc nghién ctru, bd
sung, 1am sang to va ban luan thém. Cu thé, d6 14 cac ndi dung:

- Quan niém vé ngudi dimg ddu CQHCNN va quan niém vé trach nhiém cua
nguoi dimg ddu CQHCNN

- Pham vi, ndi dung va loai hinh trach nhiém ctia nguoi dimg dau CQHCNN

- Céc yéu t6 anh huong dén viéc thyc hién trach nhiém ciia ngudi dimg dau
CQHCNN.

Do d6, can c6 mdt nghién ciru chuyén sau tiép tuc bd sung va phat trién nhing
noi dung ndy, nham xay dung nhitng luan ctr khoa hoc vé van dé trach nhiém cua ngudi
dimg ddu CQHCNN, gdp mot phan vao cong cudc cai cach HCNN va xdy dung nha

nude phap quyén Viét Nam mang tinh phuc vu, vi dan.
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C.PHAN NOI DUNG
CHUONG 1
LY LUAN VE TRACH NHIEM CUA NGUOI PUNG PAU
CO QUAN HANH CHINH NHA NUGC

1.1. QUAN NIEM VE NGUOI PUNG PAU VA NGUOI PUNG PAU
CQHCNN

1.1.1. Nguoi dimg dau to chirc

“Nguoi dimg dau” 1a thuat ngir vira lau doi, lai vira méi mé.

Lau doi & chd, “nguoi dimg dau” 14 thuat ngir duoc st dung phd bién tir xwra dén
nay. C6 thé néi, sy can thiét c6 vi tri “dimg dau” 1a mot doi hoi mang tinh quy luat trong
gi6i ty nhién va trong xa hdi loai nguoi. Trong gidi tw nhién, cac loai séng thanh bay dan
thuong c6 mot con vat giit vi tri “cam dau”, “dau dan” c¢6 vai trd dinh hudéng hoat dong
hodc bdo v€ cac thanh vién trong dan. Trong xa hoi loai ngudi, viée hinh thanh cac t6
chirc 1a mot tat yéu va trong mdi o chirc thuong c6 mot c4 nhan giit vi trf 13 ngudi dimg
dau to chirc. Noi nhu Peter F. Ducker: “Trong bt ky thé ché, t6 chirc ndo ciing phdi ¢6
mét ngueoi ¢é tham quyén quyét dinh cao nhdt, mot “éng chii” ma moi nguoi phdi tudn
theo” [63, tr.102]. D6 chinh 14 sy can thiét khach quan ctia vi tri ngudi dimg dau to chirc.
Chi1 nghia Mac cho rang trong cong dong xa hoi thi toc, xa hoi nguyén thuy da hinh
thanh céac to chrc ty quan, d6 13 hoi dong thi toc va nguoi dimg dau 14 ti trudng cd vai
trd thuc hién chirc niang quan 1y trong cong dong thi toc [24, tr.6]. D6 1a nhimng ca nhan
c6 uy tin, c6 suc manh, gilr vai tro chi phéi, diéu hanh hoat dong cta t6 chirc. Sau nay,
cung vai sy ra doi cua nha nudc, déc biét, voi su phat trién ctia nén dan chu, véi quyén tu
do 1ap hoi, ngay cang c6 nhiéu to chirc va c6 nhiéu nguoi dimg dau cac loai hinh t6 chic
khéc nhau, tir t6 chirc nha nuée dén cée to chirc chinh tri, t0 chie chinh tri xa hoi, t
chtre xa hoi. ..

Thuat ngit ndy méi mé & chd, so voi cac thuat ngir “ngudi lanh dao”, “ngudi quan
1y, thuat ngit “ngudi dimg dau” chua dugc quan tim nghién ctru rong rai nhu mot thuat
ngit khoa hoc doc 1ap. Trong nhiéu nghién ctru, cc tic gia ban luan nhiéu vé khai niém

“lanh dao0”, “quan 1y, vé su twong ddng va khac biét giita chung, tir d6 cho thiy cac cach
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hiéu khac nhau vé “nguoi lanh dao”, “ngudi quan 1y, tuy nhién, rat hiém thay c6 nghién
ctru ban riéng vé “ngudi dimg dau”. Vi vy ndi ham cia thuat ngit ndy cing nhitng van
dé lién quan nhu ddc diém, vai tro... cia vi tri ngudi dimg dau néi chung, ngudi dimg
dau CQHCNN néi riéng chua duoc quan tim ban ludn thoa dang.

Vé khai niém “nguoi dimg dau t6 chire”, tac gia luan 4n cho rang:

Thit nhat, ngudi dimg dau t6 chirc 1a ngudi ¢ vi tri dau tién, vi tri cao nhét trong
thtr bac quyén luc cta to chire. Boi hiéu theo cach don gian nhat, “dimg dau” 1a ding ¢
vi tri d4u tién trong doi hinh, doi ngil. Yéu t6 quan trong nhat dé xac dinh ngudi ding
dau do6 1a “vi tri cao nhat”. “Vi tri cao nhat” c6 thé 1a vi tri mang tinh phap 1y hoic khong
mang tinh phap 1y. Doi khi ngudi duoc ménh danh 1 ngudi ding dau — nguoi ¢6 vi tr
phap 1y cao nhat - lai khong thuc su 1a ngudi ding dau. Vi vy, trong thuce té thuong co
hai kiéu nguoi dimg dau: nguoi dimg dau chirc vi va nguoi ding dau thuc sy. Do do,
cach hiéu vé “vi tri cao nhat” cua nguoi dimg dau khong dong nhéat véi “vi tri phap 1y
cao nhat”. Truong hop 1y twong nhat 13 ngudi dimg dau vira dugce cong nhan vé mat
phép 1y, dong thoi duoc céng nhan tir nhimg yéu t6 khong mang tinh phép 1y, tirc dwoc
cong nhan do c6 sy vugt troi vé nang luc, phém chét, dao durc, uy tin, phong cach... Khi
d6, ngudi dimg dau sé c6 vi tri cao nht trong t6 chirc mot cach hoan hao.

“Vi tri cao nhat” ctia ngudi dimg dau dugc hinh thanh nén boi cac yéu t6 co ban
la nghia vy, quyén, viéc chiu trach nhiém. Cac yéu t cu thé vé nghia vy, quyén, viéc
chiu trach nhiém ciia timg nguoi dimg dau cac to chirc khac nhau 1a khéng giéng nhau.
Piéu nay phu thudc vao nhidu yéu to: dic diém timg to chirc, tmg bdi canh, giai doan,
thoi ky, timg dia phuong, ving lanh thé, qudc gia khac nhau; mdi quan hé trach nhiém
theo chidu ngang, chiéu doc gifta cac co quan, tO chire trong hé thdng; muirc d6 phan cap
gitta cAp trén, cap dudi; twong quan quyén luc trong t6 chirc; cac yéu to thé ché chinh tri,
van hoéa, lich sir... Tuy nhién, nhin chung, tit ca nhitng nguoi & vi tri dimg dau c6 diém
chung, do la: nguoi dung dau 1a nguoi ganh vac nghia vu lon lao, nang né nhat, tuong
xtmg véi nghia vu d6 1a c¢6 quyén luc cao nhat, quyén loi nhiéu nhat, déng thoi ciing 1a

nguoi chiu trach nhi€ém cao nhét vé hoat dong cua t6 churc.
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Thir hai, ngudi ding dau 1a ngudi thuc hién dong thoi vai tro lanh dao va quan Iy
trong t6 chirc.

“Nguoi lanh dao” va “ngudi quan Iy 1a nhitng khai niém quan trong trong khoa
hoc lanh dao, quan ly. Cac dinh nghia vé “lanh dao”, “quan 1y hét sirc da dang, phong
pht, trén co s& do, cach hiéu vé nguoi 1anh dao, ngudi quan Iy cing vai tro, chic ning
ctia nhitng vi tri ndy rat phong phu, da dang. Trong khudn kho luan an khéng thé trinh
bay cu thé cac quan niém khac nhau vé nguoi lanh dao, nguoi quan ly. Tuy nhién, mot
cach khai quat, da sb cac tac gia cho rang “nguoi lanh dao” va “ngudi quan 1y 13 hai
khai niém khac nhau, chi hai vi tri thuc hién cc vai trd khéc nhau. Do d6, d€ tranh nham
13n, rat nhiéu tac gia nhéin manh sy khac biét gitra chung. Pon ctr, Bennis, W. va Nanus,
B. phan bi¢t: “Managers are people who do things right and leaders are people who do
the right things” (Tam dich: Nguoi quan Iy la nguoi lam dung moi viéc va nguoi lanh
dao 1a nguwoi lam nhitng diéu ding, dang lam) [59, p.21]. Véi ham y tuong ty, Peter
Druker cho rang: “Management is doing things right; Leadership is doing the right
things” (Tam dich: Quan Iy la lam dung moi viéc, Lanh dao la chon diéu dung dé
lam)[62]. Con John Kotter thi cho rang cac khia canh quan trong nhat ctia quan 1y bao
g6m 1ap ké hoach, ngan séch, td chire, bién ché, kiém soat, va giai quyét van de. Trong
khi d6, 1anh dao 14 x4c dinh twong lai s& nhu thé nao, tim nhin, va truyén cam himg cho
nhan vién dé ho hoan thanh muc tiéu béat chp nhiing trd ngai [70, p.26].

Tom lai, viéc tach bach gitra nha lanh dao v6i nha quan 1y “da tro nén hét sirc
thoi thuong” [75, tr.13], chi 6 day 1a hai vi tri khac nhau, thyc hién nhiing cong viéc
khac nhau va do d6 dong nhiing vai tro khac nhau trong qua trinh hoat dong cua to chirc.
Tuy nhién, tac gia ludn an cho rang “ngudi dimg dau” 1a ngudi dong thoi thuc hién vai
trd ciia ca nguoi lanh dao va nguoi quan 1y. Noi cach khac, ngudi ding dau 1a khai niém
bao ham khai niém nguoi lanh dao va nguoi quan 1y, va ca hai chiic nang lanh dao va
quan ly déu can phai dugc thuc hién t6t néu mot nguoi dung dau td chirc mudn dat dén
thanh cong. Trong cudn Nghé qudn Iy, Henry Mintzberg di dua ra quan diém rat dang
chi1 y vé sy phan biét giita ngudi lanh dao va nguoi quan 1y. Ong cho rang sy phan biét

nay chi cé y nghia vé mit khai niém, con trong thuc tién thi viéc tach biét hai hoat dong
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nay 1a khong thé. Ong viét: “Nhung trong khi chiing ta chdc chdn cé thé tach biét hoat
dong lanh dao voi quan Iy vé mdt khdi niém, liu cé thé tach biét chung trong thuc tién?
Lam sao ban ¢6 thé nghi dén viéc nam dwdi quyén quan Iy cia ai dé ma ho khéng hé
lanh dao? Thé thi thét chan nan. Lam sao ban lgi mudn phuc tung sw lanh dao cua ai do
ma ho khéng hé quan Iy? C6 1€ sé roi rac vé cing: cdc “nha lanh dao” kiéu nhie vdy lam
thé nao cé thé biét dwge diéu gi dang dién ra” [75, tr.13-14]. Quan diém nay ctua Henry
Mintzberg 13 hop 1y va day tinh thuc té. V& van dé nay, cac tac gia cudn Lanh dao hoc
ciing cho rang: “cdc nha lanh dao thanh céng phdi thwce hién hoat déng quan 1y va ngirgc
lai, cac nha quan ly thanh cong ciing phdai thuc hién hoat dong lanh dao” [61, tr.23]. Do
do, thay vi phan tach rach rdi gitra nha quan 1y véi nha 1anh dao, nén coi day la hai vai
trd dong thoi phai thyc hién ctia nhitng ngudi & vi tri cao nhét trong to chirc — chinh 1a
nguoi ding dau. Va vi thé, nguoi ding dau can thuc hanh cho dén noi dén chdn viéc
lanh dao ciing nhu quan Iy: trong tinh hudng nay ho thyuc hién cong viéc lanh dao, trong
tinh huéng khac ho thuc hién cong viéc quan ly.

2 G

Qua phan tich nay, co thé thiy cac khai niém “nguoi dimg dau”, “ngudi lanh
dao”, “ngudi quan Iy’ ¢6 sy twong dong va do do co thé sir dung thay thé cho nhau.
Diém chung ciia cac thuat ngir ndy, d6 14 cing chi ngudi ¢6 vi tri cao nhat, vi tri “top”
(dinh) trong thir bac quyén lyc cia to chic (quyén luc chinh thirc hodc quyén luc phi
chinh thirc). Ngudi lanh dao, nguoi quan 1y hay ngudi dimg dau déu c6 vai trd chi phoi,
diéu hanh hoat dong cua céc thanh vién trong t6 chure, dan dit, tac dong dén hanh vi cta
cac ¢ nhan trong t6 chirc nham muc dich cudi cung la dat muc tiéu cua t6 chure. O khia
canh ndy, ranh gi6i giita cc khai niém nay kho ¢6 thé phan dinh 16 rang,

Tém lgi, tir nhitng phan tich trén day, tic gia luan an cho ring “nguwoi dieng dau”
la thudt ngiv ditng dé chi thiét ché giit vi tri cao nhit trong t6 chirc, thuwe hign vai tro
lanh dao, quan Iy té chirc.

1.1.2. Co quan hanh chinh nha nwéc

CQHCNN 13 mot bd phan ctia bd may nha nude, do Nha nudc 14p ra dé thuc hién
chirc nang quan ly HCNN. CQHCNN duoc t6 chire thanh hé thong théng nhét tir trung
wong dén dia phuong, dimg dau 1a Chinh phil. Theo Gido trinh Ludt Hanh chinh va Tai
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phén hanh chinh ctia Hoc vién Hanh chinh, hé théng CQHCNN bao gém Chinh phu,
B9, co quan ngang Bo, UBND cac cip va cac co quan chuyén mon thuéc UBND. Pay la
cac co quan thuc hién quan Iy HCNN theo thim quyén chung hodc thim quyén riéng
trén pham vi toan quéc hay dia phuong [25, tr.89].

1.1.3. Nguoi dimg dau CQHCNN

1.1.3.1. Cich hiéu vé ngwoi diing daiu COHCNN

Trong hau hét cic nghién ctru & Viét Nam hién nay vé trach nhiém cua ngudi
dung dau CQHCNN, cac phan tich tir goc do 1y luan vé van dé nay chua nhan dugc su
quan tdm ding muc, va viéc dua ra cach hiéu thé nao 14 “ngudi dimg dau CQHCNN”
chua dugc luan giai thyc su hop 1y.

C6 khong nhiéu tic gia dua ra quan niém vé “ngudi ding ddu CQHCNN”. Co
quan niém cho rang “Ngwoi ditng dau COHCNN duwoc hiéu la nhitng nguwoi dimg ddu
Nha mueée, Chinh phii, cdc bé, cdc co quan ngang bg va UBND cdc cap” [124]. C6 thé
thay cach hiéu nay méi chi xac dinh ngudi dimg dau CQHCNN 14 ai ma chwa dua ra mot
cach hiéu thé nao 13 nguoi ding ddu CQHCNN.

Quan niém khac cho rang: “Ngwoi ditng dau COHCNN la mét dinh ché phdp Iy
xdc Idp vi tri c¢ong tac cao nhat trong COHCNN véi nhitng tham quyén va trach nhiém
twong 1ing dé hoan thanh tot vai tro la nguoi dieng dau’” [42]. Ciing c6 tac gia cho rang;
“Theo nghia hep nguoi dimg dau la cd nhan (Thii trwéng) cé quyén lec trong lanh dao,
quan ly va dung dau chi huy, 16 chirc mét dom vi hodc mét t6 chire nhat dinh dé thuc hién
muc tiéu lanh dao quan 1y da dé ra. Theo nghia rong ngwoi dimg dau la chi cd nhdn
hodic tdp thé cé quyén lic nhat dinh trong lianh dao, qudn 1y, gdnh vdc trdch nhiém nhdt
dinh va dung dau chi huy, 16 chirc mét don vi hodc mot t6 chire nhat dinh dé thuc hién
muc tiéu lanh dao, quan ly da déra” [26, tr.23].

Tac gia luan 4n dong tinh v6i mot sd diém trong cach hiéu cua hai tac gia trén
day, khi cac tic gia nay cho rang nguoi dimg ddu CQHCNN 1 “mét dinh ché phap 1y;
“xac 1ap vi tri cong tac cao nhat”; “la ca nhan”; “cd quyén luc trong lanh dao, quan 1y,
Tuy nhién, cac cach hiéu trén day chua xac dinh that day du ndi ham khai niém ngudi

ding dau CQHCNN. Pong thoi, c6 mot sb diém trong cac cac hiéu trén déy tac gia luan
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an khong that dong tinh, vi du nhu cach hiéu thr hai cho ring “theo nghia rong nguoi
dimg dau 1a chi c4 nhan hoic tap thé”.

Trén co s& phan tich khai niém “nguoi dimg dau to chirc” da trinh bay & phan
trén, déng thoi, dua trén su ké thira, phat trién co phé phan mét ) quan niém da c9, tac
gia luan 4n cho rang can hiéu vé nguoi dimg dau CQHCNN nhu sau:

“Ngwoi ditng dau COHCNN? la thudt ngi diing dé chi thiét ché giie vi tri phdp
Iy cao nhit trong CQHCNN, thuc hign vai tré lanh dao, quén Iy hoat dong ciia
COQHCNN, cé nghia vu va quyén cao nhit doi véi hoat dpng COHCNN va chju trich
nhigm vé hoat dpng ciia COHCNN do.

Hé théng CQHCNN bao gém Chinh phu, B9, co quan ngang B§, UBND cac cép
va cac co quan chuyén mén thuéc UBND [55, tr.132-176], do d6, nguoi dimg dau
CQHCNN ¢ Viét Nam bao gdm cac chic danh sau: Thu tudng, BO truong, Thu trudng
co quan ngang bg, Chu tich UBND cac cép, Giam dbc So, Trudng phong, Trudng ban.

1.1.3.2. Péc diém dia vi phdp Iy ciia ngwoi dieng ddu COHCNN

Dia vi phap 1y ctia ngudi dimg ddu CQHCNN mang mét s6 didc diém co ban sau
day:

M6t la, ngueoi diig dau COHCNN la vi tri mang tinh phdp 1y.

Hé théng cac CQHCNN c¢6 dic diém 1a do nha nudc thanh lap, viéc t6 chire, hoat
dong dya trén co so cac quy dinh phap luat [25, tr.85-86], do do, ngudoi dimg dau
CQHCNN phai 14 vi tri mang tinh phap ly. Ca nhan ngdi vao cai “ghé” nguoi dimg dau
CQHCNN duoc phap luat thira nhdn mot cach chinh thirc. Tét ca cac van dé lién quan
dén qua trinh hinh thanh, hoat dong va két thiic hoat dong cia mét chirc danh ngudi
dimg ddu CQHCNN déu tuan thi theo cac quy dinh phap 1y.

Hai la, ngueoi diing dau COHCNN hoat déng nhdn danh nha miede.

Nha nude thanh 1ap cac CQHCNN dé thyc hién nhiing chirc nang, nhiém vu cua
nha nudce. Vi vay, nha nudce trao cho cac CQHCNN va cac chie vu trong CQHCNN —
trong d6 co chirc vu ngudi dimg ddu CQHCNN nhiing tham quyén nhat dinh. Nhiing
tham quyén nay 1a phuong tién phép 1y dé nguoi dimg dau CQHCNN thyc hién vai tro
nguoi ding dau. Tham quyén cua nguoi dimg dau CQHCNN 14 tong thé nhimg quyén,
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nghia vy mang tinh quyén luc - phap 1y do phap luat quy dinh. Khi thyc hién cac quyén,
nguoi dimg ddu CQHCNN nhén danh nha nuéc, dai dién cho quyén lyc nha nudc.
Nguoi dimg dau CQHCNN duoc sir dung quyén luc cong ciing cac nguodn lyc cong dé
thuc hién chirc nang, nhi¢ém vy, quyén han cta minh. Pay 1a dac trung co ban dé phan
biét ngudi dimg dau CQHCNN véi ngudi dimg dau cac t6 chire xa hoi.

Ba la, dia vi phdp Iy ciia ngieoi ding dau CQHCNN chiu sy chi phéi ciia quan hé
hanh chinh mang tinh ménh lénh, thir bdc.

Pé thuc hién dugce chic nang QLHCNN trén céc linh vyc cua doi séng xa hoi, hé
thong HCNN ciia hau hét cac nudc trén thé gidi déu mang tinh thi bac, cap trén cap dudi
va c6 su phan cong phan cip phu hop véi yéu ciu QLHCNN trong ting giai doan lich str
nhat dinh. O Viét Nam, nén HCNN duoc ciu tao g@)m mot hé théng dinh ché t6 chuc
theo thtr bac chit ch& va thong sudt tir Trung uong t6i cac dia phuong, trong d6 cap dudi
phuc ting cép trén, nhan chi thi ménh 1énh va chiu su kiém tra, giam sat cua cép trén. Vi
vay, dia vi phép ly cua nguoi dung dau CQHCNN chiu su chi phéi cua quan hé hanh
chinh mang tinh ménh I€nh, thir bac nay. Vi dy, Thu tuéng la nguoi dung dau Chinh
phu, chiu trach nhiém trude Qudc hoi, Chu tich nudc, Uy ban Thuong vu Qudc hoi vé
nhiém vy, quyén han duoc Hién phap, Luat to chirc Chinh phu quy dinh. Bo truong va
Thu trudng co quan ngang bd 13 ngudi dimg dau va lanh dao mot bd, co quan ngang bo,
phu trach mot sO cong tac cia Chinh phu; chiu trach nhi¢ém trude Thu tudng, trude Quéc
hoi vé quan ly nha nudc nganh, linh vuc trong pham vi ca nudc hodc vé cong tac dugc
giao phu trach. Chu tich UBND 14 nguoi lanh dao va diéu hanh cong viéc cia UBND,
chiu trach nhi€m c4 nhan vé viéc thuc hién nhiém vy, quyén han ctia minh, cung véi tap
thé UBND chiu trach nhiém vé hoat dong ctia UBND trudc HPND cting cap va trude
CQNN cép trén.

Bén la, nguwoi ditng dau COHCNN I ngueoi thwe hién vai tro ldanh dao, quan 1y
doi véi COHCNN minh dimg dau.

Khi ban vé thuat ngir “ngudi dimg dau to chirc” & phan trén, tac gia luan an da co
dip phén tich van dé nay, va khing dinh rang ngudi dimg dau to chuc 13 nguoi thyuc hién
vai tro lanh dao, quan 1y trong t6 chirc. Pbi véi nguoi dimg dau CQHCNN ciing khong
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phai ngoai 16. Ngudi dimg ddu CQHCNN 1a ngudi thyc hién vai trd 1anh dao, quan 1y doi
v6i CQHCNN minh dimg dau.

Tuy nhién, cAn noéi thém rang dic diém nay con xuét phat tir nét dic thu ctia moi
quan hé gitra hai yéu t6 chinh tri va hanh chinh trong cac CQHCNN & Viét Nam hién
nay. Theo tac gia Dang Xuan Phuong, tiy thudc vao dic diém hé thong chinh tri & timg
qudc gia va Iy thuyét vé to chirc nén HCNN, ¢6 hai phuong thirc 1anh dao, diéu hanh déi
v6i cac CQHCNN: Mét la, 1anh dao vé& mit chinh tri doc 1ap v6i diéu hanh vé mit hanh
chinh: phuong thirc nay chi 4n dinh vai tro 1anh dao ma khong cho phép ngudi dimg dau
CQHCNN dugc tryc tiép tham gia diéu hanh d6i véi CQHCNN. Vi du, ddi véi cac nude
theo truyén thong dai nghi “Westminster” cia Anh ciing nhu cac nuéc Chau Au lyc dia
theo ché do dai nghi (Puc, Italia, Thuy Dién...) va ché d6 cong hoa ludng tinh (Phép),
b trudng chi 6 vai trd lanh dao ma khong tryc tiép tham gia diéu hanh cc hoat dong
hanh chinh ctia bd. Hai la, 1anh dao vé mit chinh tri théng nhét véi didu hanh vé mat
hanh chinh: phuong thtic nay cho phép nguoi dimg ddu CQHCNN khong chi ¢6 vai trd
cta ngudi lanh dao ma con ¢6 vai trd cua nha quan ly, vira 1anh dao vira truc tiép tham
gia diéu hanh hoat dong ctia CQHCNN. Viét Nam 1a qudc gia ap dung phuong thire 1anh
dao, diéu hanh nay. Ngoai ra, cac nudc XHCN & Pong Au (cii), Trung Qudc, va ngay
cac nudc theo ché do cong hoa téng thong ciing ap dung phuong thirc nay [40, tr.83]. Do
do, trong nén hanh chinh Viét Nam hién nay, vai trd ctia nguoi dimg dau cac CQHCNN
¢6 tinh thong nhét: vira 1a ngudi 1anh dao vé mit chinh tri, vira 1a nguoi didu hanh vé mat
hanh chinh, khong c6 sy tach biét giita hai vai trd nay. Chinh vi thé, nguoi dimg dau
CQHCNN 14 nguoi thyc hién dong thoi vai tro “lanh dao” va vai trd “quan 1y dbi voi
hoat dong cia CQHCNN, gin b6 chit ché va toan dién véi viée thuc hién chirc ning,

nhiém vy clia co quan ma minh ding dau.
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1.2. QUAN NIEM VE TRACH NHIEM VA TRACH NHIEM CUA
NGUOI PUNG PAU CQHCNN

1.2.1. Quan niém vé “Trach nhi¢m”

Thuat ngit trdch nhiém duge sir dung rat phd bién trong ngdn ngit doi sdng hing
ngay cling nhu trong nhiing cac van ban phap luat. Tuy nhién, khé c6 mot dinh nghia
chung vé thudt ngit nay.

Trong tiéng Anh, c6 hai thudt nglr cung duoc hiéu 1a “trach nhiém”: Mot 1a
“responsibility”’; Hai 13 “accountability”. Hai tir ndy thudng dwoc ding thay thé cho
nhau, tuy nhién, c6 sy khéc bi¢t co ban gitra hai thuat ngti. Trach nhiém vdi nghia la
“responsibility” thuong dugc hiéu 1a viéc phai lam, nhu Ia bon phan, nghia vu. Con
"accountability" c6 nghia rong hon responsibility, khong chi c6 nghia 1a nhitng viéc phai
lam, ma con bao g@)m viéc dung ra nhan va chiu trach nhiém vé két qua thyuc hi¢n nhiing
vigc do. Accountability co thé dugc hiéu la téng hop cua Trach nhi€ém
(responsibility), Kha nang bi¢én minh (answerability) va Nghia vu phap 1y (liability)
[137]. “Trach nhiém” theo nghia 13 Accountability thé hién kha ning cia mot c4 nhan/to
chire thira nhan vé nhiing gi minh da 1am khi thyc hién mot viéc nao do; déng thoi, no
bao ham nghia vu giai thich, bao co, thong tin, bién giai vé nhimg viéc d6 va nhimg hé
qua, cling nhu viée sin sang chiu su danh gia, phan xét, tham chi 13 trimg phat ca vé mat
phap 1y va dao dtrc d6i voi nhitng hé qua do.

Trong luén 4n ndy, tac gia luan an cho rang, ddi v6i linh viee QLNN néi chung va
quan Iy HCNN néi riéng, trach nhiém can duoc hiéu theo nghia cta tir Accountability.

Theo bai viét ctia tac gia Nguyén Thi Hong Hai, thuat ngir “accountability” c¢6
nguodn goc tir tiéng Anglo-Norman (tiéng Phap ding & Anh thoi Trung c6). Ban dau nd
rat gan v6i thudt ngir “acounting’ voi nghia 1a SO ké toan (bookkeeping). Theo Dubnick
(2002), ngudn gdc ctia tir nay co tir thoi William I trong nhiéu thap ky sau nim 1066 khi
ngudi Norman x4m luge nude Anh. Nam 1085, William yéu cau tit ca nhitng ngudi
duoc giao giit tai san trong vuong qudc cua ong phai ké khai tai san ma ho s¢ hiru. Tt ca
nhiing tai san nay dwoc danh gia va ghi chép trong mot cudn sd cta hoang gia (goi 1a

Domesday Books). Viéc ghi chép nay khong chi nhdm muc dich thu, ndp thué ma con 1a
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phuong tién dé thiét 1ap nén tang cho su quéan 1y ciia Hoang gia. Trai qua nhiéu thé ky
sau thoi ctia vua William I va dén hién nay, thuat ngit trach nhiém khong con gén lién
v6i duy nhit mot linh vuc 13 quan 1y tai chinh hay s6 sach ké toan nita ma né con duoc
coi 14 co so cta hé thong quan 1y cong bang, vo tu va khach quan. Hon nita, thuat ngir
trach nhiém khong chi 14 trach nhiém cta ngudi dan dbi v6i Hoang gia hay ddi voi Nha
nudc ma nguoc lai Nha nude ciing phai ¢6 trach nhiém véi dan chung.

Trong nhiéu nghién clru viét vé& Trach nhiém, thuét nglr nay duoc tiép can theo
nhiéu cach khac nhau nhung da phan déu coi trach nhiém 1a mot yéu t6 khong thé thiéu
ctia md hinh QLNN trong bdi canh méi hién nay, d6 13 quan 1y cong méi (New Public
Management) hay quan tri nha nu6c (Governance) [22].

O Viét Nam hién nay ciing ¢6 nhiéu cach hiéu khac nhau vé thuat ngir “trach
nhiém”.

Mot sb tac gia tiép can thuat ngir “trach nhi¢m” theo nghia la nghia vy, nhi¢m vy,
bon phan, quyén han. Vi du, tac gia BS Minh Hop hiéu trach nhiém 13 “bén phén phdi
thue hién, né con la diéu khong duwoc lam, dwoc lam, phai lam va nén lam (...). Trdach
nhiém la nhitng gi ma ho budc phdai lam va phai chiu sy giam sat cua nguoi khac” [29].
Theo tac gia Nguyén Van Phiic, trach nhiém “thuong diroc hiéu la kha ndng ciia con
nguoi y thike duwoc nhitng két qua hoat déng ciia minh, dong thoi la kha ndng thuec hién
mot cdch ty gidc nhitng nghia vu dwoc dat ra cho minh” [38]. Con tac gia Cao Minh
Cong thi cho rﬁng “trach nhiém 1 sw thuc hién bon phan, nghia vu cua chu thé dsi véi
nguoi khdc, voi xa hgi mot cach tw gidc. Trach nhiém doi ldgp voi vo trach nhiém, gcfn
lién véi chiu trach nhiém” [2,tr43] ...

Nhin chung, c4c tac gia trén ddy déu tiép can trach nhiém theo nghia 14 nghia vu,
nhiém vu, bon phdn, quyén han. Vi nghia ndy, trach nhiém 13 nghia vu, bon phan phai
lam, nén lam, dugc 1am hodc khong dugc lam, cod thé tir su tu nguyén, tu giac hay budc
phai thyc hién do yéu cau, doi hoi cua cac quy pham xa hoi (phap luat, dao duc...).

Mot s6 tac gid lai hiéu trach nhiém co6 nghia la “chiu trach nhiém”, vé1 ham y la
phai ganh chiu mot hau qué bat loi nao d6. Vi dy, tic gia Lé Nhu Thanh cho rang trach

nhiém “d6 la hdu qua bat loi (si phdn tmg mang tinh trimg phat ciia nha meéc) ma cong
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chirc phai ganh chiu khi khong thuc hién hodc thuc hién khong dung nghia vu dwoc giao
pho, ke la khi vi pham trach nhiém theo nghia tich cuc. Trach nhiém tiéu cuc thé hién
trong viéc dp dung cdc bién phdp xik Iy nhitng chii thé vi pham cdc nghia vu va quyén”
[45, tr.43]. Céc tac gia cubn Gido trinh Ludt hanh chinh va tdi phan hanh chinh Viét
Nam thi quan niém trach nhiém cong vu “Id s phan ving ciia Nha nwée doi voi co quan,
ca nhan CB,CC khi thuc hien mot hanh vi hanh chinh trong qua trinh thuc thi cong vu,
trdi phdp ludt hodc quyét dinh ciia co quan cdp trén gdy thiét hai, xam pham t6i quyén,
tw do, loi ich hop phép ciia cong dén, thé hién ¢ sw dp dung cdc ché tai phdp ludt trong
ing, hdu qua la co quan, cd nhdn CB,CC gdnh chiu nhing hdu qua bat loi, thiét hai vé
vét chat, tinh than do CONN, nguwoi ¢é tham quyén thiee hién” [25, tr.177-178)].

Theo hudng ﬁép can nay, trach nhiém la chiu trach nhi¢m, 1a sy ganh chiu phﬁn
hau qua vé nhitng viéc da 1am, voi ham nghia rang chu thé trach nhiém phai chiu mot
thiét hai nao do. Vi duy, la cong chirc, néu vi pham phép luat vé cong vu thi s€ phai chiu
cac hinh thure xtr Iy ky luat hanh chinh (nhu khién trach, canh céo. .., budc thdi vi¢c) hay
phai chiu trach nhiém dan sy, trach nhi¢m hinh sy... tuy thugc vao muc d9, tinh chét cta
hanh vi vi pham. O ddy, trdch nhiém dong nghia véi hiu qud bat loi phdi gdnh chiu, la
chiu trach nhiém khi thuc hién khong dung trach nhiém theo nghia la nghia vu, nhiém
vu, bon phdn, quyén han.

Tac gia luan an cho rang ca hai goc do tiép can trén day vé trach nhiém déu co
nhitng diém hop 1y, tlly vao muc dich van dung ma c6 thé dung mét trong hai cach hiéu
cho phut hop. Tuy nhién, tic gia luan 4n ciing cho ring, dit trong bdi canh ctia hanh chinh
cong, ctia hoat dong QLNN, néu chi hiéu thuan tiy theo mot trong hai cach trén déy thi
dudng nhu 13 chua diy du khi ndi vé trach nhiém. Vi du, khi ni d&én “trach nhiém cta
nguoi dimg dau CQHCNN™, nén hiéu do6 14 “nhiig bon phan, nghia vu clia ngudi dimg
dau CQHCNN”, hay nén hiéu d6 1a “viéc chiu trach nhiém ciia ngudi dimg dau
CQHCNN? Viéc hiéu theo chi mét trong hai cach ndy c6 thé dan dén nhimg khé khin
trong viéc quy dinh, xem xét, danh gia trich nhiém ctia nguoi dimg dau CQHCNN.

Do d6, quan diém cua tac gia ludn an 1a: Can tiép cdn vé thudt ngir trach nhiém

theo hudng két hop ca hai cdch hiéu trén ddy. Nghia 13, khi ban vé trach nhiém trong
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linh viee QLNN néi chung va trach nhiém ctia ngudi dung dau CQHCNN ndi riéng can
xem xét d6 14 mot chinh thé ctia hai nhom yéu t6:

- Mét 1a, nhitng viéc nén lam, phai 1am, dugc lam (Nghia vy, Quyén)

- Hai 13, viéc Chiju trach nhiém vé két qua thyc hién nhiing viéc nén lam, phai
lam, duoc lam do.

Diéu nay ciing phtt hop véi cach hiéu vé “trach nhiém” trong Tir dién Tiéng Viét.
Theo tr dién Tiéng Viét, trach nhiém duoc hiéu nhu sau: 1. Phan viéc dugc giao cho
hodc coi nhir dwoc giao cho, phdi bdo dam lam tron, néu két qua khéng tot thi phai ganh
chiu phdn hau qua, 2. Sy rang buoc déi véi 1oi ndi, hanh vi ciia ho, bdo dam dung ddn,
néu sai trdi thi phdi ganh chiu phan hdu quda [54, tr.1020]. Diém chung cta ca hai cach
hiéu trén, d6 1a déu xem xét trach nhiém gdm hai thanh phan co ban: M6t 1a nhitng viéc
nén lam, phai 1am, duogc lam, nhu 1a bon phén, nhiém vy, quyén han; Hai la sy cam két
d6i voi két qua thuc hién nhiém vy, quyén han va chiu trach nhiém ddi véi két qua do.
Theo tac gia luan an, day 13 mot cach hiéu hop ly, ddy du, toan dién vé trach nhiém,
trong do, vé thr nhit duoc coi 1 tién dé, 1a nguyén nhan, va vé thir hai, 1a hé qua tht yéu.

Tém lai, tir nhitng phén tich trén déy, c6 thé hiéu: Trdch nhiém la nhiing vigc
nén lam, phi lam, dwoc lam véi két qud tot, néu két qua khéng tot sé phdi ganh chiu
phan hiu qua.

1.2.2. Quan niém vé “Trach nhiém ciia ngudi dimg ddu CQHCNN”

1.2.2.1. Céch hiéu vé Trdch nhi¢m ciia nguwoi dirng diau COHCNN

Trén co so nhitng phan tich trén day vé thuat ngit “trich nhiém”, tir goc do
QLNN, “trach nhiém cta ngudi dimg ddu CQHCNN” ¢6 thé dugce hiéu nhu sau:

Trdch nhiém ciia nguoi dieng dau CQHCNN la nhitng viéc ma nguwoi dirng
ddu CQHCNN nén lam, phdi lam, dwoc lam véi két qua tot, néu két qua khong tor,
ngwoi ditng dau COHCNN sé phii chiu trach nhiém.

1.2.2.2. Cdc yéu t6 céu thanh trdch nhiém ciia ngwoi dirng dau COHCNN

Trén co sO quan niém ndy, c6 thé thdy trach nhiém cua nguoi ding dau
CQHCNN bao gom ba yéu té cAu thanh co ban 1& Nghia vy, Quyén, va viéc Chiu trich

nhiém doi voi viéc thuec hién cdc nghia vu va quyén do. Cong thirc khai quat nhu sau:
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Trach nhiém = Nghia vu + Quyén + Chiu trach nhiém

Thit nhat, Nghia vu ciia nguoi diimg dau COHCNN.

Nghia vu ctia nguoi dimg dau CQHCNN c¢6 thé duoc hiéu 14 nhitng hoat dong ho
nén thuc hién, phai thuc hién hodc khong dugc phép thuc hién trong hién tai va tuwong lai.
Theo cach hiéu ndy, nghia vu cia ngudi dimg ddu CQHCNN bao gdm cac khia canh 1a
nhitng viéc nén lam, nhitng diéu phai lam va nhitng diéu khéng dweoe lam.

Nhitng viéc nén lam 14 nhitng viéc ngudi dimg dau thuc hién xuat phat tir sy y
thirc mot cach ty gidc vé st ménh ctia ban than. Trén phuong dién phép ly, viéc dat van
dé dau 1a viéc “nén lam” hay “khéng nén lam” ddi v6i nguoi dimg ddu CQHCNN la
thiéu can cr. Tuy nhién, trach nhiém cua ngudi dimg dau CQHCNN khéng chi dugce
xem x¢ét trén phuong dién phap Iy ma con dugc xem xét trén phuong di¢n chinh tri,
phuong dién dao dirc. Diéu nay c6 nghia la nhitng doi hoi di v6i trach nhiém ciia ngudi
dimg ddu CQHCNN c6 thé vuot qua nhitng gi phap ludt quy dinh. Vi cach tiép can nhu
vdy, nghia vu cta ngudi ding dau CQHCNN khong chi dimg lai ¢ nhitng viéc phai lam,
khong duoc 1am, ma con phai xem xét nhitng viéc ho “nén 1am” voi muc dich dat dén
hiéu qua cao nhét trong hoat dong quan Iy nha nude va cung cp dich vu cong.

Nhitng diéu phdi lam 13 nhimg nghia vu cu thé (hodc céng vu cu thé) duoc goi
v6i nhiéu tén go1 khac nhau nhu nhiém vy, cong vu. D6 1a nhitng viéc ma nguoi ding
dau c6 bon phan bat budc phai hoan thanh theo quy dinh phap ludt. Nhitng diéu khong
diege lam 13 nhitng diéu nguoi ding ddu CQHCNN bj han ché khong duoc 1am do dic
trung ctia nén céng vu va cia vi tri ngudi dimg dau.

Nghia vu ciia ngudi dimg dau CQHCNN ¢6 thé xem xét dudi nhidu goc do.

Dudi goc do 1a ngudi lanh dao, quan 1y, ngudi dimg ddu CQHCNN c6 cac nghia
vu ma bét cr nguoi nao ¢ vi tri cao nhét trong t chirc cling phai thuc hién, do 1a thuc
hién vai trd ctia nguoi lanh dao nhu Thiét 1ap tim nhin cho t6 chirc; Tap hop quan chung;
Co v, dong vién toan bo doi ngili; Xay dung chién Iuoc cho to chirc; Ra quyét dinh; Tao

ra nhitng su thay doi; Tao dung méi truong lam viéc lanh manh [159], dong thoi thuc
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hién vai trd ctia ngudi quan 1y nhu 1ap ké hoach, ngan sach, t6 chtrc, bién ché, kiém sot,
va giai quyét van dé [69, p.26].

Dudi goc do 1a nguoi lam vige trong CQHCNN — mot loai hinh t6 chirc co tinh
chét, vai trd dic biét, nguoi ding dau CQHCNN lai phai thuc hién nhiing nghia vy mang
tinh dc thi ma bét ¢t nén cong vu cta qubc gia nao ciing quy dinh nhu: tun thu ménh
1énh cép trén, phuc vu nhan dan, gitt bi mat nha nudc, khong dugc thuc hién nhitng diéu
cam. ..

Nhin chung, ngudi dimg dau CQHCNN c6 nhitng nghia vu co ban sau:

- Tuén thi phép luat ciia Nha nude va chi dao ciia cap trén.

- Phuc vu nhan dan

- X4c dinh tam nhin, 14p ké hoach hoat dong cho CQHCNN

- Chi dao, t6 chire, diéu hanh co quan thyc hi¢n dung chirc nang, nhi¢m vu, quyén
han, chiu trach nhiém vé két qua hoat dong va toan bg hoat dong cua co quan dugc giao
lanh dao, quan ly.

- Ra quyét dinh va chiu trach nhiém vé cac quyét dinh do.

- T6 chirc bd may, phan cong cong viéc.

- Quan ly CB,CC.

- Quan ly tai chinh, tai san.

- Quan ly thong tin, bao vé bi mat nha nudc, giai trinh khi c6 yéu cau.

- Kiém tra, d6n ddc, huéng dan viéc thi hanh cong vu cua CB,CC, xir Iy vi pham
trong pham vi thim quyén.

- Tao dong lyc 1am viéc cho nhan vién.

- Khong dugc thuce hién nhimg diéu cam...

Thir hai, Quyén ciia ngieoi diing dau COHCNN.

Quyén 1a kha nang xir sy nhat dinh ctia nguoi dung ddu CQHCNN nham thyc thi
nhiém vu duoc giao. Quyén ciia ngudi dimg ddu CQHCNN duoc cu thé hoa bang quyén
han. Vi tu cach 13 ngudi lanh dao, quan 1y néi chung, ngudi dimg dau CQHCNN can
¢6 quyén han tuong tng dé thuc hién cac nghia vu, vi du: twong ing véi cac nghia vu

quan 1y CB,CC, quan Iy tai chinh, tai san, quan 1y thong tin, ngudi dimg dau can cb cac
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quyén han trong cac linh vuc nay, thé hién tap trung trong quyén ra quyét dinh theo y chi
ctia ban than. Nhu vy, trong CQHCNN, ngudi dimg dau 14 vi tri ¢6 quyén quyét dinh
cao nhét, bao quat cac linh vuc, cac hoat dong cia CQHCNN. Tuy nhién, do CQHCNN
¢6 nhitng dic diém nhu tinh thir bac va chi hoat dong trong pham vi thAm quyén theo
quy dinh, nén quyén han cta ngudi dimg ddu CQHCNN chi duoc gioi han trong pham
vi duoc phan cong, phan cip theo quy dinh phap luat.

Ba la, viec Chiu trach nhiém cua nguoi diing dau COHCNN.

Theo nghia rong, “chiu trach nhi¢m” la nhan trach nhi€ém vé sy thanh, bai cua
mdt cong viée, cong tac da nhan, 1a h¢ qua mot ngudi phai nhan léy tir su rang budc gitra
quyén va nghia vu: Lam t6t thi dwoc khen thudng, 1am hong thi chiu phat. Theo nghia
nay, dugc khen thudng hay phai chiu phat ciing déu c6 nghia 1a chiu trach nhiém. Theo
nghia hep, chiu trach nhiém déng nghia vdi sy trung phat, 1a viée phai ganh chiu mot hau
qua bét loi tir viée thuc hién khong dung, khong t6t cac nghia vy va quyén. Trong luén an
nay, tac gia luan én hiéu “chiu trach nhiém” theo nghia hep, 1a ché tai chiju trach nhiém.

Néu két qua thuc hién nhing nghia vu va quyén khong tot, nguoi dimg dau
CQHCNN s& phai chiu trach nhiém. Trong luan 4n nay quan niém “két qua” 1a nhimg gi
¢6 dugc sau qué trinh quan 1y, bao gdom két qua truc tiép va két qua cudi cung. Két qua
truc tiép duoc xac dinh vé dinh luong khéi luong cong vi¢c hoan thanh ctia nguoi ding
dau CQHCNN. Két qua cudi cung 13 tac dong, anh huong dat duoc cac muc tidu va
nhiém vu c6 y nghia xa hgi cia CQHCNN [47, tr.32].

Tuong Gng voi quyén quyét dinh cao nhat, bao quat cac linh vuc, cac hoat dong
cia CQHCNN, ngudi dimg ddu CQHCNN phai 14 nguoi chiu trach nhiém vé cac linh
vuc, cac hoat dong cling nhu vé két qua hoat dong cia CQHCNN. Ngudi dimg dau
CQHCNN phai chiu trach nhiém trudc cac chu thé khac nhau véi cac hinh thirc ché tai
khac nhau tuy thudc vao do 1a loai hinh trach nhiém chinh tri, phap ly hay dao dac. Noi
dung nay s& dugc phén tich cu thé & muc 1.3.3. Logi hinh trdch nhiém cia nguoi ditng
ddau COHCNN.
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1.2.2.3. Pic diém trach nhiém ciia ngwoi dieng dau COHCNN

Mét 1a, trach nhiém ciia nguoi dimg dau COHCNN mang tinh xd héi sdu sdc.
Hoat dong cia CQHCNN mang tinh chip hanh, diéu hanh, c¢6 chic ning QLNN va cung
cép dich vu cong, do do, c6 tac dong truc tiép va rong rai dén c4c ca nhan, t6 chirc, doanh
nghi€p, 1a cAu ndi dé chinh sach, phap luat duoc hién thuc héa trong thyc tién. Do vay,
vigc thuc hién trach nhiém cua nguoi dung d4u CQHCNN déu truc tiép hodc gian tiép
anh huong t6i loi ich cua cac cé nhan, t6 chic, doanh nghiép trong xa hdi. Vi vay, co thé
ndi, hoat dong quan ly, 1anh dao cua nguoi dung dau CQHCNN tac dong manh mé dén
su van hanh cua xa hoi, gén lién véi su phat trién kinh té x3 hoi va doi séng cta nguoi
dan ¢ ting dia phuong, tirng linh vuec. Néu dia phuong, nganh, linh vyc kém phat trién,
thi xa hoi trude hét quy trach nhiém cho cac CQHCNN, ma dai dién 1a nguoi dimg dau
CQHCNN. Thuec tién cac qudc gia trén thé gioi va nudc ta di chi ra rang bang cac chinh
sach, quyét dinh do minh dua ra, nhitng nguoi ding dau cac CQHCNN, dic biét nguoi
dimg ddu CQHCNN cép trung uong, ¢6 thé 1am thay doi doi song chinh tri, xa hoi, kinh
té cia mot cdng déng dan cu, mot vung cua dét nuée, cua ca dat nudc, trong nhiéu
truong hop 1am thay d6i hudng di ciia ca mot dan toc, qudc gia trong nhimg giai doan,
thoi ky nhat dinh, tham chi 1am thay ddi ca quan hé véi cac qudc gia, dan toc khac, con
cac nha chinh tri cAp dudi ¢ dia phuong co thé 1am thay d6i dugc doi séng dan cu trén
mot don vi hanh chinh nhat dinh [43].

Tinh x4 hoi trong hoat dong ciia ngudi dimg ddu CQHCNN con thé hién ¢ tinh
chat thuong xuyén, lién tuc ciia cac hoat dong quan 1y va cung cap dich vu cong. Cong
viée clia nguoi dimg ddu CQHCNN rat khéc véi cac vi tri ngudi dimg dau trong co quan
lap phap hay tu phap. Hoat dong chap hanh va diéu hanh dugc thyc hién hang ngay,
hang gid. Trong khi d6, hoat dong 1ap phap dién ra theo dinh ky, nhur ¢ Viét Nam 1a mot
nam hai lan; hoat dong cta co quan xét xur chi tién hanh khi c6 tranh chép vé quyén hoac
¢6 vi pham phap luat xay ra ma theo quy dinh cua phap luat thudc thAm quyén xét xir ctia
toa an; con hoat dong kiém sat, vé nguyén tic, chi chinh thirc duoc tién hanh khi da phat
hién c6 vi pham phap luat xay ra (nhu kiém sét diéu tra, truy td, kiém sat xét xir, kiém sat

thi hanh an...).
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Hai la, trdch nhiém ciia ngueoi diing dau COHCNN la trach nhiém cd nhén.

Dic diém nay c6 ham nghia ring: trong mdi moét CQHCNN cu thé, khi ni dén
“ngudi ding dau” dong nghia véi viée chi dich danh mét c4 nhan duy nhét, nguoi nim
gitr vi tri cao nhét trong CQHCNN. Do d6, “nguoi dimg ddu CQHCNN” khong phai 1a
thuat ngtr dung dé chi tap thé, s6 nhiéu. Trong cong tac lanh dao, diéu hanh, c6 ba ché 46
lanh dao, diéu hanh (ché do 1am viéc) co ban: Thir nhat, 1anh dao, diéu hanh dua trén vai
trd ¢4 nhan ciia ngudi dimg dau (con goi 14 ché do thii trudng) — hinh thanh nén thiét ché
nguoi dung dau; Thit hai, 13nh dao, diéu hanh dya trén nguyén tic quyén luc tap thé - 1a
ché do tap thé lanh dao; Thi ba, lanh dao, diéu hanh két hop giita vai tro tap thé lanh
dao, ca nhan phu trach [40, 83-84]. Nhu vy, thiét ché “ngudi dimg dau” 1a thiét ché tha
truong (c4 nhan). Ché d6 nguoi ding dau (mot s6 thuat ngit khac co ham nghia tuong
duong: Ché do thu truong, ché d6 mot ngudi ding dau. ..) 14 nguyén tic quan 1y trao cho
ca nhan nguoi ding dau mot td chire quyén rong rai dé thuc hién nhiém vu chirc nang
duoc giao, dinh r0 trach nhiém cia c4 nhan d6 dbi véi két qua cong viéc (...) Khac voi
ché d6 nguoi ding dau, ché do tap thé 1a nguyén tic quan Iy (linh dao) ma quyén thudc
vé mot tap thé bao gdbm nhitng c4 nhan, mdi ngudi chiu trach nhiém trén mot linh vuc.
Dang “thuan tuy” ctia n6 1a ché do ddng thuan (quyét dinh chi duoc dua ra khi moi thanh
vién tan thanh); pho bién hon hién nay 1a ché d6 binh quyén giita moi thanh vién, mdi
nguoi mot phiéu, quyét dinh theo da sd [134]. Do do, tac gia luan an khong that dong
tinh khi ¢6 tac gia cho rang: “Theo nghia réng nguwoi dimg dau la chi cd nhan hodc tdp
thé ¢6 quyén hec nhdt dinh trong lanh dao, quadn Iy, ganh vdc trdch nhiém nhat dinh va
dung dau chi huy, 16 chirc mét dom vi hodc mét 16 chirc nhat dinh dé thue hién muc tiéu
lanh dao, quan Iy da dé ra” [26, tr23]. Cho rang ngudi dimg dau vira 14 ca nhan, vira 1a
tap thé 1 thiéu hop 1y, c6 thé gdy ra sy nham 1an giita cac ché do lanh dao, diéu hanh rat
khéc nhau vé ban chat.

Chinh vi vay, trong mot t6 chirc cu thé, dua trén dia vi chinh thirc mang tinh phap
1y, vi tri nguoi dimg dau ludn ludn chi 1a mot ca nhan duy nhat. Pay 1a diém khac biét
dic biét co y nghia khi xem xét, thyuc hién, quy két trach nhiém ctia ngudi ding dau. Co

thé thiy “nguoi dimg dau” 1a thuat ngit c6 tinh x4c dinh tuyét ddi va do d6, trach nhiém
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ctia nguoi dimg dau cling mang tinh xac dinh tuyét doi. D6 14 trach nhiém dich danh cta
mdt nguoi duy nhat, ngudi c6 vi tri phap Iy cao nhét trong to chirc - ngudi dimg dau.

Ba la, trach nhiém cua nguoi ditng dau CQOHCNN co tinh bao quat, thé hién trén
cdc mét nhw sau: Thir nhat, ngudi dimg dau CQHCNN c6 nghia vu ddi véi moi van dé
trong qué trinh quan Iy CQHCNN. Thi hai, ngudi dimg dau CQHCNN khéng chi co
trach nhiém vé nhiing hoat dong cua ban than trong thuc hi¢n nghia vy, quyén ma con
phai co trach nhi€ém vé nhiing hoat dong ctia CB,CC dudi quyén trong thi hanh nhiém vu
(lién d6i trach nhiém). Thit ba, nguoi dimg ddu CQHCNN vira phai c6 trach nhiém voi
tu cach 1a mot can bo cong churc binh thuong, vira phai c6 trach nhi€ém voi tu cach la
nguoi ding dau CQHCNN. Néu cung mot hanh vi vi pham phép ludt cong vy, so vdi cac
CB,CC khong gitt chirc vu 1anh dao quan ly, thong thuong mirc do trach nhiém cua
nguoi dimg dau s& cao hon mot bac. Thit ar, ngudi dimg dau CQHCNN khong chi co
trach nhiém d6i véi ndi bo hé théng cac co quan trong by may nha nudc ma con co trach
nhiém ddi v6i xa hoi 1a cac ca nhan, t6 chire, doanh nghiép.

Pay 1a 1y do co ban tra 10i cau hoi: Vi sao t6 chirc can nguoi ding dau? S¢ di can
nguoi dimg dau 13 vi can c6 ngudi diéu hanh hoat dong cua to chirc, dai dién cho tinh
quyén lyc thong nhét cua t6 chirc, thé hién bang viéc ra quyét dinh, va quan trong, 1a chiu
trach nhiém vé hoat dong va vé két qua hoat dong ctia t6 chirc, ngay ca khi da uy quyén
cho cip dudi, ding nhu cach ndi ciia Robert Tannenbaum va Warren H. Schimidt:
“Ngueoi ldanh dao phdi chiu trach nhiém trudc nhitng quyét sach do cdp duwdi vach ra, di
quyét sdch nay khi dwoc dwa ra la theo y kién ciia tdp thé. Khi nguoi lanh dao da iy
quyén cho cdp dwdi quyét dinh thi nguoi lanh dao phai gdnh chiu tat ca moi riii ro cé thé

phat sinh. Uy quyén nhung tuyét doi khong duwoc thodi thdc trach nhiém” [84].
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1.3. PHAM VI, NOI DUNG VA LOAI HINH TRACH NHIEM CUA
NGUOI PUNG PAU CQHCNN

Pham vi, ndi dung va loai hinh trach nhi¢m cta nguoi dung dau CQHCNN tra 1o
ba cau hoi co ban trong méi quan hé trach nhiém, d6 13: 1. Ngwoi ditng dau COHCNN c6
trach nhiém déi voi ai?; 2. Ngwoi ditng dau COQHCNN c6 trach nhiém vé cdi gi?, va 3.
Nguoi ding dau COHCNN c¢6 nhitng loai hinh trach nhiém ndo? So d6 1.1. md ta khai
quat ba vin dé nay.

So' dd 1.1. Pham vi, ndi dung va loai hinh trach nhiém

ciia nguoi dimg ddu CQHCNN

TRACH NHIEM CUA NGUOI
PUNG PAU CQHCNN
y
TN POI VOI NOI BO TN BOI VOI XA HOI

- Co quan Lap phép - Ce} nhetln

- Co quan Hanh phap - To chiue

- Co quan Tu phap - Doanh nghiép

t f

\

/ NOI DUNG TRACH NHIEM

1. Str dung cac nguén luc ddu vao: Nhan luc, Tai
chinh cong, Tai san cong, Thong tin

2. Thyc hién cac hoat dong quan tri (gom lap ké hoach,
t6 chirc, lanh dao, kiém tra)

3. Két qua d4u ra cua hoat dong lanh dao, quan ly

N /

| }
/ TRACH NHIEM \ / TRACH NHIEM \ / TRACH NHIEM \

CHINH TRI PHAP LY PAO BUC

- Trong tdm: Chinh
sach va viéc thuc thi
chinh sach tot

- Ché tai: bat tin
nhiém dan dén bai
nhiém/tir chire

o J

- Trong tdm: hanh vi
thuc hién ding viéc
phai lam, dugc lam

- Ché tai: trach nhiém
ky luat, dan sy, vat
chét, hinh su

\_

- Trong tam: Hanh vi,
thai do, chinh sach tbt
nén lam, dang lam

- Ché tai: su 1én 4n,
mat 10ng tin, bat hop
tac

/

N /
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1.3.1. Pham vi trach nhiém ciia ngudi dimg ddu CQHCNN

Bén chit pham vi trach nhiém cta ngudi dimg dau CQHCNN tra 101 cdu hoi:
Nguoi ding dau CQHCNN c6 trach nhiém d6i v6i ai? Thir nhat, nguoi ding dau
CQHCNN c6 trach nhiém dbi v6i hé théng cac CQNN, bao gdm céc co quan lap phép,
hanh phap va tu phap. Day 1a trach nhiém ddi v6i ndi bd cia ngudi ding dau CQHCNN.
Thit hai, nguoi dang dau CQHCNN c¢6 trach nhiém dbi voi cac ca nhan, td chirc, doanh
nghip — dbi tuong chiu su tac dong cua hoat dong quan 1y nha nude va la chu thé thu
huong cac dich vu cong do CQHCNN cung cap. Day 14 trach nhiém déi v6i xa hoi cua
nguoi dimg ddu CQHCNN.

1.3.1.1. Trdch nhi¢m déi véi ngi b ciia nguwoi dieng dau COHCNN

Trach nhiém d6i véi ndi bd hay trach nhiém bén trong ctia nguoi dimg dau
CQHCNN dugc hiéu 1a trach nhiém ctia ngudi ding ddu CQHCNN ddi voi cac chi thé
trong pham vi hé thong bd may nha nudc, 1a sy cam két cta ngudi dimg dau CQHCNN
ung xu phu hop voi cac quy dinh ctia cadc CQNN.

Tréch nhiém dbi voi ndi bd ciia ngudi dimg dau CQHCNN bao gom:

- Trach nhiém véi cc co quan dai dién cir tri — Qudc hoi, HDND;

- Trach nhiém vé6i cac CQHCNN, gom CQHCNN cép trén, CQHCNN cép dudi,
CQHCNN ngang cép, ban than CQHCNN ma ngudi dimg dau c6 trach nhiém lanh dao,
quén ly;

- Trach nhiém véi cac co quan xét xtr va kiém sat.

Nguoi dimg dau CQHCNN phai ¢6 trach nhiém ddi voi hé théng cac CQNN, boi
Nha nude thanh 1ap cac CQHCNN dé thuc hién nhiing chirc ndng, nhi¢m vu ctia nha
nudce, nha nudc trao cho cac CQHCNN va cac chice vy trong CQHCNN — trong d6 co
chirc vu nguoi dimg dau CQHCNN nhitng thim quyén nhat dinh dé 6 chirc thuc hién
cac chuc nang, nhi¢m vu cuia CQHCN. Céc co quan nha nudce cling thuc hién cac chirc
ning kiém tra, gidm sat, xét xtr... nham dam bao nguoi dimg dadu CQHCNN phai thuc
hién dung nhiém vy, quyén han ctia minh va phéi chiu trdch nhi€ém khi thuc hién khong

dung nhimg nhiém vy, quyén han do.
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Viéc thuc hién trach nhiém ddi véi ndi bd cta nguoi ding dadu CQHCNN thé
hi¢n qua nhiéu hoat dong nhur: t6 chirc thuc hién cac chic nang, nhi¢ém vu, quyén han
duoc giao; thuc hién trach nhi¢m bao céo, gidi trinh vé viéc thuc hién chirc nang, nhiém
vu, quyén han dé; chiu sy kiém tra, gidm sat, thanh tra vé viéc thuc hién chirc nang,
nhiém vu; chiu cac hinh thirc ché tai trach nhiém trudc cac co quan nha nudc khi thuc
hi¢n khong diing, khong t6t chire nang, nhiém vy, quyén han...

Viée thuc hién trach nhiém dbi v6i ndi bd ciia nguoi dimg dau CQHCNN la
nham thuc hién cic muc dich cua hé théng c4c co quan nha nude. Moi nha nude hudng
dén nhitng muc dich khac nhau, tuy nhién, nhin chung 13 déu nhim thyc hién ¥ chi va
dam bao quyén loi cua giai cép théng tri, duy tri sy on dinh va phat trién cua xa hoi.

1.3.1.2. Trdch nhi¢m déi véi xa hi ciia nguwoi dieng dau COHCNN

Trach nhiém d6i v6i xa hoi 1a trach nhiém trude cac ca nhan, t6 chirc, doanh
nghiép trong x hoi. Trong ludn 4n ndy, trach nhiém déi v6i xa hoi ciia nguoi dimg dau
CQHCNN duoc hiéu 13 su cam két img xir ctia nguoi ding dau CQHCNN phu hop voi
loi ich cua xa hdi trong cac hoat dong lién quan dén loi ich cua xa hoi, cua nguoi dan.
Trach nhiém d6i véi xa hoi huéng dén muc tidu 16n nhat 1a 1oi ich ctia nguoi dan, ciia xa
hoi, vi su phat trién bén viing, tt dep ctia xa hoi.

Ngudi dimg ddu CQHCNN c6 trach nhiém dbi voi xa hoi boi nhitng 1y do sau
day:

Thit nhdt, trach nhiém d6i vi xa hoi 1a s& ménh co ban ctia nha nude. Tir thoi ¢d
dai, Aritxtot d cho rang st ménh ciia nha nudc, cia nhitng nha cam quyén khong chi
dam bao cho con nguoi séng binh thudng, ma con phai 1am sao dé cho con ngudi song
hanh phuc. “Muc dich cua nha nuwoc la cuoc séng phuic lgi...ban than nha nuoc la su
giao thiép cua cac gia toc va dan cw nham dat dwoc su ton tai mot cach hoan thién va tr
lap” [56, tr.207], tic 1a dat dugc mdt cude séng uu viét, ma theo ong khong chi vé
phuong dién cla cai vat chit ma con 1a dam bao cong 1y. Ngay nay, cac lan song cai
cach chinh pht déu nham huéng dén gia ting trach nhiém ddi v6i xa hoi ciia cac chinh
phii. Chinh phii ngiy cang phai t6t hon do 4p luc ngay cang ting tir phia cong chung doi

véi vige cai thién dich vu va hoat dong dép img cua mdt nén hanh chinh phuc vu céc
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cong dan chir khong phai ra 1énh cho ho [60, tr.78]. Pt trong bi canh do, trach nhiém
d6i voi xa hoi hay 1a trach nhiém bén ngoai ctia nguoi dimg ddu CQHCNN 1a loai hinh
trach nhiém can duoc quan tam sau sic, la phuong ti¢n dé thuc hién trach nhiém dbi voi
xa hoi cua nha nudc.

Thit hai, ngudi dimg ddu CQHCNN c6 vai tro rat quan trong trong viéc thuc hién
trach nhiém ddi v6i xa hoi ciia nha nude. Co thé khang dinh nhu vay boi hé thong cac co
quan hanh phap dugc coi la trung tdm cia by may nha nudc. “Xét cho cung trung tam
hoat dong cua nha nuoc moi quéc gia la hoat dong cua hanh phap” [9, tr.106]. Hoat
dong cua hé thé)ng CQHCNN Ia nhan tb séng con trong viéc tao ra, duy tri, diéu hanh,
hién thuc hoa cac chinh sich ctia nha nudc, 1a thiét ché quan trong nhét mang lai tu do va
hanh phuc cho nguot dan. Chinh vi thé, néu noi réng trach nhiém dbi véi xa hoi la st
ménh co ban cua nha nude thi cling ¢ thé néi d6 chinh 1a st ménh co ban cta ngudi
dimg diu CQHCNN- chu thé quyét dinh viéc hién thuc hda va bién trach nhiém nay nhu
mdt khai niém vi mo, chung chung thanh nhiing biéu hién cu thé, vi méd trong doi séng
hang ngay, hing gio cta timg ngudi dan, timg t6 chire trong x4 hoi.

Nhimg cau hoi co ban nham danh gia viéc thuc hién trach nhiém ddi voi x4 hoi
ctia nguoi dimg dau CQHCNN 1a: CQHCNN d 1am dugce gi cho ngudi dan? Déi tuong
phuc vu cia CQHCNN co6 phai la nguoi dan khong? Phuong thirc phuc vu cua
CQHCNN c¢6 pht hop véi timg ddi twong ngudi dan khong? Nguoi dan co hai 1ong voi
phuong thurc phuc vu d6 khong?...

Biéu hién trach nhiém ddi véi xa hoi cia ngudi dimg ddu CQHCNN rat da dang,
vi du: dit loi ich ctia nguoi dan 1én trén hét; gin két qua hoat dong ciia CQHCNN véi sy
hai long cua xa hoi; tang cuong, huy dong su tham gia cia dan vao qua trinh quén 1y va
cung cip dich vu cong... Nhin chung, ngudi dimg ddu CQHCNN duoc coi 1a thuc hién
tot trach nhiém di véi xa hoi khi ca trong nhan thirc, thai do va hanh vi ctia ho luén dit
loi ich cia xa hoi, cuia nguoi dan 1én trén hét. Mot cach ngén gon, ngudi dung dau
CQHCNN c6 trach nhiém dbi v6i xa hoi thi “Viée gi ¢6 loi cho dan thi phdi hét sike lam;
Viéc gi ¢6 hai cho ddn thi phdi hét sirc tranh” [36, tr.47]. Ngudi dimg ddu CQHCNN can

coi con ngudi 1a trung tm trong cac thiét ké chinh sach, dong nghia voi cac chinh sach
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phai dat nhu cau, loi ich ciia ngudi dan 18n trén hét. “Mot nha meée khong biét dén nhitng
nhu cdu ciia nhitng bé phdn 16n déan chiing trong viéc thiét ldp va thiee thi chinh sach thi
khong phai la mot nha nuoc co nang luc” [77, tr.139].

Pé thuc hién trach nhiém dbi voi xa hoi, nguoi ding ddu CQHCNN phai lam
nhiéu hon nhitng gi phap ludt quy dinh, phai vuot qua nhimg loi ich mang tinh “noi bo”
ctia hé théng CQNN dé hudng dén xa hoi, 1am cho doi song xa hoi ngay cang t6t dep
hon. Néu chi thuc hién trach nhiém theo cac quy dinh dugc van ban hoa, nguoi ding dau
CQHCNN van thyc hién trach nhiém céia minh nhung c6 thé ho chi hoat dong nhu
nhitng “cai may phuc vu” - thuc thi trach nhiém bang d6i ban tay ma thiéu sy sang tao
ctia khéi dc va sy cam nhan cua tri tim. Vi trach nhiém déi véi xa hoi, nguoi dung dau
CQHCNN phai ludn hun dic mot tim niém rang st ménh cia CQHCNN 1a phai lun
dam bao va ton trong loi ich chinh dang, hop phép ctia ngudi dan. Ngudi ding dau
CQHCNN phai "nghira" viéc can lam vi y thuc dugc vai tro cua minh ddi véi xa hoi cha
khong chi don gian 13 tuan thi cac quy dinh ctia cic CQNN. Tam niém d6 phai dén tir sy
tu nguyén, tir dao duc, tir van héa trach nhiém cua nguoi dung dau CQHCNN.

1.3.1.3. Mo6i quan hé giita trdch nhi¢m doi véi nji bg va trach nhiém déi véi xa
hoi

Giita trach nhiém ddi v6i noi bo va trach nhiém dbi voi xa hoi cua ngudi dimg
dau CQHCNN c6 méi quan hé mat thiét. Trudc hét, day 1a mbi quan hé giira hai chirc
nang co ban cua moi nha nudc 1a chirc nang “cai tri” va chuc nang “phuc vu”. Viéc thuc
hién trach nhiém d6i véi ndi bd vé co ban phuc vu phuc vu cho myc dich quan ly, cai tri
ctia nha nude. Viée thue hién trach nhiém ddi véi xa hoi vé co ban phuc vu cho muc dich
duy tri trat ty xa hoi, dap img nhu cau phat trién trén cc mat doi séng xa hoi cta cac ca
nhan, to chirc, doanh nghi¢p. Hai chirc nang nay dugc thuc hién can béng, hai hoa voi
nhau 1 co s& cho su 6n dinh, phat trién ctia nha nude va xa hoi. Nguoc lai, khi muc tiéu
thuc hién trach nhiém d6i v6i ndi bo va trach nhiém ddi véi xa hoi mau thudn véi nhau
s& gy ra nhiing bat on trong qua trinh quan 1y.

Bén canh d6, mo6i quan hé giita hai loai hinh trach nhiém nay 1a quan hé giita

Phuong tién va Muyc dich, trong d6 trach nhiém dbi voi xa hoi 1a Muc dich va trach
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nhiém dbi v6i ndi bo 1a Phuong tién. H6 Chi Minh da timg dé cap dén méi quan hé giira
trach nhiém ddi véi ndi bd va trach nhiém ddi véi xa hoi ciia ngudi CB,CC khi viét: “C6
tinh than phy trach truée cdp trén, trede Pang va Chinh phii la ding nhing méi chi
diing mot mika, dé hiéu ré, méi chiing ta phdi tra 1oi cho dwoc cdu héi: “Chinh phii va
Dang vi ai ma lam viéc do? Va phu trach truoc ai?”....Theo Ngudi cau tra 101 that don
gian: “Chinh phii va Pdng chi muu gidi phéng cho nhan dan, vi thé, bat ky viéc gi ciing
Vi loi ich cua nhan dan ma chiu trach nhiém trueéc nhan dan” [37, tr.245]. Do do, viéc
nguoi dung dau CQHCNN thuce hién cac chire nang, nhi¢m vy, quyén han theo quy dinh
ctia CQNN chi 1a phuong tién, 1a cach thurc dé ho thuc hién st ménh trude xa hoi, trude
nguoi dan. Xuét phat tir mdi quan hé nay, c6 thé thay giira trach nhiém ddi véi ndi bo va
trach nhiém d6i véi xa hoi ¢ nhitng ranh giéi phan biét, nhung nhiéu khi su phan dinh
nay khong thuc sy 16 rang. Vi du don ctr: nhimg nguoi ding ddu CQHCNN tuan thi
dang nhitng quy dinh vé chi tiéu tai chinh cong, str dung mot cach hop 1y, tiét kiém dong
tién tir ngan sach la sy thé hién trach nhiém déi v&i ndi bd véi cac CQNN, nhung qua do
ciing 13 sy thé hién trach nhiém dbi véi xa hoi, boi xét cho cing, ho dang 1am 1oi cho
dan, vi ngan sach nha nudc hinh thanh tir ngudn co ban 14 tién thué cua nguoi dan.

1.3.2. Ndi dung trach nhiém ciia nguodi dimg ddu CQHCNN

Noi dung trach nhiém tra 11 cau hoi: ngudi ding ddu CQHCNN c6 trach nhiém
vé cai gi? Tiép can theo logic ctia qué trinh quan tri, nha quan tri ¢6 trach nhiém trong
vi¢c sir dung céc nguén luc dau vao (gém nhan lyc, vat luc, tai lyc, thong tin), trach
nhiém thue hién cac hoat dong quan tri (gdm 1ap ké hoach, t6 chirc, 1anh dao, kiém tra)
va trach nhiém vé két qua du ra ciia qué trinh [12, tr.14]. Cac ndi dung nay thé hién qua
so do sau:

So dd 1.2. Cac ndi dung trach nhiém ciia ngudi dimg ddu CQHCNN

K Cic ngudn lye \ /Céc hoat dong quan tri\ / Két qua diu ra \

- Nhan luc - Lap ké hoach - Két qua tryc tiép

- Tai chinh cong I::> - T chic |:> - Két qua cudi cling
- Tai san cong - Lanh dao

- Thong tin - Kiém tra

NG AN /
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1.3.2.1. Trdch nhi¢m sir dung cdc nguén luc ddu vio

Moi t6 chtrc, bat ky loai gi, vi loi nhuén hay phi lgi nhuén, 16n hay nho, déu ding
dén bdn nguf‘m luc chu yéu: nhan lyc, tai luc, vat luc va thong tin [12, tr.10]. Do do,
nguoi dimg ddu CQHCNN c6 trach nhiém vé viéc quan 1y, st dung céc ngudn luc niy
trong qua trinh thuc hién chire nang, nhiém vu cia CQHCNN, bao gém:

- Trach nhiém vé viée quan ly, st dung doi ngii CB,CC.

- Trach nhi¢m trong viéc quan ly, st dung tai chinh cong.

- Trach nhi¢m trong quan ly, st dung cac tai san cong.

- Trach nhi¢m trong quan ly, str dung thong tin.

Nhin chung, nguoi dimg ddu CQHCNN c¢6 trach nhiém quan 1y, sir dung céc
ngué)n luc nay trudc hét dam bao tinh hiéu luc, diang quy dinh phdp luat, phuc vu thuc
hién t6t chirc nang, nhiém vu cia CQHCNN, sau d6, c6 trach nhiém dam bao tinh hiéu
qua, khong dé xay ra lidng phi, that thoat, tao ganh ning cho ngan sach nha nudc va su
dong gop cua nguoi dan.

1.3.2.2. Trach nhiém thyc hién cdc hoat dong lanh dao, quan ly

Nguoi dimg dau dong vai tro 14 ngudi lanh dao, quan 1y, do do, ho ¢ trach nhiém
thuc hién tbt vai tro nay. Cac khia canh quan trong nhét cta quén ly, lanh dao bao gém
1ap ké hoach, t6 chirc thyc hién, kiém tra, dong thoi, xac dinh twong lai s& nhu thé nao, va
truyén cam himg cho nhan vién dé ho hoan thanh muyc tiéu bat chap nhing tré ngai. Néu
cac chuc nang nay thuc hién khong t6t s& truc tiép anh huong dén hiéu qua cua viéc s
dung cac ngudn lyc dau vao dong thoi anh hudong dén két qua dau ra cua qua trinh lanh
dao, quan ly.

1.3.2.3. Trdch nhi¢m vé két qua dau ra ciia qud trinh qudn Iy, linh dgo

Trong luan 4n nay quan niém “két qua” 13 “nhiing gi c6 duoc sau qua trinh quan
1y [47, tr.32]. Két qua cia QLHCNN dugc chia thanh hai loai: Mt la két qua vé khéi

luong cong viéc cu thé hoan thanh, gém cac quyét dinh ban hanh hay luong dich vu

14
A0

duogc cung cap, thuong duoc goi 1a “két qua truc tiép” hay “két qua trung gian”. Hai ld

su tac dong cudi cing cua hoat dong QLHCNN dan dén thay ddi tich cuc dén cac qua
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trinh xa hoi va tao nén phuc loi xa hoi, thuong duoc goi 1a “két qua cubi cung” [47, tr.
23].

Vi cach tiép can nay, trach nhiém vé két qua dau ra cta qua trinh quan 1y, lanh
dao ctia ngudi dimg dau CQHCNN duoc thé hién qua hai nhom noi dung sau day:

Thit nhat, ngudi dimg ddu CQHCNN c¢6 trach nhiém ddi véi sé luong cac quyét
dinh quan ly dugc ban hanh va ) luong, khdi luong dich vu cong ma CQHCNN cung
cap cho x hoi. Trong pham vi tham quyén, nguoi dimg ddu CQHCNN c6 trach nhiém
ban hanh day di vé s6 lugng cic quyét dinh quan Iy nhdm thuc hién cac chirc ning
QLNN. PBong thoi, nguoi dimg ddu CQHCNN c6 trach nhiém quan 1y viée cung cép cho
xa hdi céc loai hinh dich vy cong co ban nhu: dich vy hanh chinh cong (cép phép, kiém
duyét, cong chimg, chimg thyc...), dich vu su nghiép cong (gido duc, dio tao, y té, khoa
hoc, thé thao, van hoa x3 hoi.. .), dich vu cong cong (cung cép dién, nudc sach, xur ly
nude va chét thai, cay xanh, chiéu sang cong cong, van tai, tai chinh ngan hang, bao
hiém...).

Thit hai, ngudi dimg ddu CQHCNN c6 trach nhiém nang cao chét luong va mirc
séng cta con ngudi, tao ra dugc mot cudc séng t6t dep hon cho nguoi dan trong pham vi
dia ban, linh vyc minh quan 1y. Pay 1a két qua cudi cung ma ngudi ding dau CQHCNN
can dat dén khi thuc hién trach nhiém. N6 chi ra két qua hoat dong tir goc d6 xa hoi va la
trach nhiém cao nhét, quan trong nhét cta ngudi dimg dau cic CQHCNN.

1.3.3. Cic loai hinh trach nhiém ciia nguoi dimg dau CQHCNN

Nguoi dimg ddu CQHCNN c6 ba loai hinh trach nhiém co ban 1a: trach nhiém
chinh tri, trach nhi¢m phap 1y va trach nhi¢m dao duc. Ba loai hinh trach nhiém nay c6
su phan biét twong dbi dong thoi c6 mbi quan hé gin bo chit ché véi nhau.

1.3.3.1. Trach nhiém chinh tri

Trach nhiém chinh tri 1a loai trach nhiém rat quan trong cua nguoi ding dau
CQHCNN. Pay 1a loai hinh trach nhiém duoc xac dinh boi cac quan hé va thé ché chinh
tri. Viéc thiét 1ap nén chu thé cta trach nhiém chinh tri, co ché dam bao, ciing nhu ché tai
ap dung dbi véi cac chi thé nay. .. déu thong qua co ché chinh tri [11]. Chu thé cua trach
nhiém chinh trj 14 nhitng ngudi ndm cac chirc danh dugc hinh thanh thong qua sy tin
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nhiém cua cir tri hodc co quan dai dién ctr tri, cy thé 1a thong qua co ché bau hay phé
chuan dé nghi b nhiém. O Viét Nam, nguoi dimg ddu CQHCNN khéng phai do ctr tri
truc tiép bau ra, vi vay ché tai vé trach nhiém chinh tri duge thuc hién thong qua hoat
dong cta co quan dai dién cho ctr tri 1a Qué)c hoi va HDND cac cép.

Co sd cua trach nhiém chinh tri 1a sy tin nhi¢m ctia ca nhan hodc co quan cé thAm
quyén hodc c6 anh hudng mang tinh quyét dinh dén chirc vu ma chinh khach dang niam
gilr [40, tr.51-52]. Tuy thé ché ma trach nhiém chinh tri dugc xac l1ap dua trén sy tin
nhiém cua cir tri mot cach truc tiép (nguoi dan truc tiép béu) hodac mdt cach gian tiép -
thong qua co quan dai dién cur tri (HDND va Quéc hoi). O Viét Nam, hoat dong gidm sat
ctia Qudc hoi, HDND ma quan trong nhit 14 chét van, nghe bdo cao va bo phiéu tin
nhiém chinh 13 cong cu dé dam bao trach nhiém chinh tri clia nguoi ding dau
CQHCNN.

Vé noi dung, nhin chung trach nhiém chinh trj 14 trach nhiém vé “hinh anh chinh
tri”. Chu thé cua trach nhiém chinh tri ¢ trach nhiém xdy dung va gitt gin hinh anh
chinh tri ctia minh sao cho “dep long” cu tri, qua d6, nhan dugc sy tin nhi€ém cao cua ctir
tri. Dudi goc @ QLNN, hinh anh chinh tri coa nguoi dimg dau CQHCNN xuét phat tir
yéu td quan trong va co ban nhat, d6 1a cac chinh sdch ma ngudi ding dau co trach
nhiém xay dung va td chure thuc hién. “Trach nhiém chinh tri la trach nhiém vé chinh
sdch, khéng phai trach nhiém vé hanh vi” [11]. Cac chinh sach ma ngudi dimg dau
CQHCNN c¢6 trach nhiém ban hanh thé hién dudi hinh thirc co ban 1a cac van ban quy
pham phap luat diéu chinh hoat dong ctia nganh, linh vuc, dia phuong trong tham quyén
quan ly. CQHCNN chiu trach nhiém QLNN & nganh, linh vuc, dia phuong nao thi nguoi
ding dadu CQHCNN c6 trach nhiém ban hanh va trién khai thuc hién chinh sach ¢
nganh, linh vyc, dia phuong d6. Su tin nhiém ciia Qudc hdi, cia HDND d6i véi chinh
sach cua Chinh phu, ctia B9, cia UBND ciing 1a sy tin nhiém dbi v6i chinh Tha tudng,
B¢ truong, Chu tich UBND [9, tr.477].

Ché tai duy nhat cta trach nhiém chinh tri, d6 1a sy “bét tin nhiém”. “Trdich
nhiém chinh tri dwoc xac ldp dva trén sy tin nhiem. Va sw bat tin nhiém chinh la logi ché

A

tai duy nhdt ¢ day” [11]. V6i trach nhiém chinh tri, con tin nhiém thi nguoi dimg dau
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CQHCNN con chirc quyén, hét tin nhiém thi ngudi dimg ddu CQHCNN hét chirc quyén.
Khi m¢t quan chure tuyén bd sén sang chiu trach nhi€m chinh tri trude Quéc hoi, HDND
thi diéu do6 co thé hiéu nhu sau: Néu Quéc hoi, HPDND khong tin nhiém, toi san sang tir
chire. Ngudi dimg ddu CQHCNN c¢6 trach nhiém phai tir chirc trong trudng hop linh virc
ma ho phu trach khong duogc cai thién hoac xuéng cép, khong tao lap su on dinh va phat
trién cua dia phuong, linh vuc ma ho dimg dau. Nguoi dimg ddu CQHCNN co thé
khong méc 16i va khong phai chiu trach nhiém phap 1y, nhung ho phai tir chirc, don gian
vi ho khong 1am tdt vai trd cia minh va dat nuéc cin co nhimg ngudi khac thay thé dé
lam t6t hon. Néu ho khong tir chure, thi s€ bi bai nhiém vi khong nhan dugce du su tin
nhiém cua cir tri. Trong truong hop c6 16i gy thiét hai nghiém trong, thi nguoi ding dau
CQHCNN phai bi xét xtr sau khi bi bai nhi¢m.

1.3.3.2. Trach nhiém phap ly

C6 quan diém cho rang trach nhiém phap 1y “la trdch nhiém trede phdp udt’
[11]. Trong luan 4n nay, trach nhiém phap 1y cta ngudi ding dau CQHCNN duoc hiéu
la mot dang quan h¢ phap luat dac thu gitra nguoi dung d4u CQHCNN va cac CQNN
theo cac quy trinh, thii tuc mang tinh phap 1y v6i ndi dung 1 cic quyén va nghia vu do
nha nuéc quy dinh cho ngudi dimg ddu CQHCNN va céc ché tai an dinh su khuyén
khich, khen thudng hay trimg phat ctia nha nuée dbi véi nguoi dimg dau, tiy thude vao
viéc ngudi dimg dau co hanh vi tich cuc hay tiéu cuc trong thuc hién cac quyén va nghia
vu.

Cin ctr dé xac dinh trach nhiém phép 1y cta ngudi dimg ddu CQHCNN bao gdom:

- Can ctr vao cac quy dinh vé nghia vu, nhiém vu, quyén han, quyén loi cia nguoi
ding dau CQHCNN va nhing viéc ngudi dimg ddu CQHCNN khong duge lam quy
dinh tai cac van ban phap luat.

- Can cir vao mdi quan hé va ndi dung phan cong cong tac giita trach nhiém cia
nguoi dimg dau CQHCNN véi cdp pho ciia ngudi dimg ddu CQHCNN trong chi dao,
quan ly, diéu hanh CQHCNN.
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Biéu hién ctia viéc thyuc hién trach nhiém phép 1y 1a ton trong, tudn thu, thuc thi
dang nhiing gi phap luat quy dinh vé nhimg diéu dugc 1am, phai lam, khong dugc 1am
d6i véi nguoi dimg ddu CQHCNN.

Viéc danh gia trach nhiém phap 1y cua nguoi dimg ddu CQHCNN dura trén cac
tiéu chi co ban sau:

Mot la, trach nhi€ém phai dugc thuc hién dung thAm quyén, tirc ding vé nhiém vu
va quyén han cta nguoi ding ddu CQHCNN dugce quy dinh trong van ban phap luat.

Hai la, trach nhiém phai thuc hién dat két qua ma cép giao trach nhiém yéu cau.
Tiéu chi ndy c6 thé hiéu don gian 13 viéc thyc hién trach nhiém phai tao ra két qua nhu
muén cua cdp giao cong vu. Két qua thuc hién trich nhiém cua ngudi dimg dau
CQHCNN duoc do bang chinh myc tiéu cu thé ciia cong vu.

Ba la, trach nhiém phai dugc thuc thi ding céch thirc ma phép luat quy dinh.
Trong thuc thi trach nhiém c6 nhiing yéu ciu vé cach lam, va néu nguoi dimg dau
CQHCNN lam sai, 1am thiéu, 1am d4o 16n quy trinh nay c¢6 thé gay hau qua xau cho nha
nude, du két qua cudi cung c6 thé dat duoc [45, tr.23-24].

Vé ché tai, khi nguoi dimg dau CQHCNN c6 hanh dong hodc khong hanh dong
vi pham phép luat vé trach nhiém ciia ngudi dimg dau, s& phat sinh viéc chiu trach
nhiém. Céc hinh thirc trach nhiém phap 1y co ban bao gdm: trach nhiém ky luat, trach
nhiém dén sy, trach nhiém vét chét, trach nhiém hinh sy [25, tr.174].

1.3.3.3. Trach nhi¢m dao dirc

C6 thé hiéu trach nhiém dao dirc ctia ngudi dimg ddu CQHCNN 1a cach thirc Gmg
xtr, hanh dong cta nguoi dimg dau CQHCNN véi cac chu thé khac trong bd may nha
nude va voi xa hoi mot cach dung dan, phu hop véi nhitng nguyén tic, quy pham dao
durc.

DPao dac 1a mot hinh théi y thitc xa hoi, 1a hé théng cac nguyén tac, quy pham
hinh thanh mét cach tu nhién trén co sé quan niém ve 18 phai, su cong béng, vé diéu
thién, céi ac trong doi song xa hoi ctia con ngudi, nhém ngudi, ting 16p xa hoi, giai cap,
dan toc, quéc gia, thé hién y chi, tam tu tinh cdm cua ho, nham diéu chinh cac quan h¢

xa hoi, y thire, hanh vi ctia con nguoi va la can cir d€ danh gia hanh vi, cach ing xir cia
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con ngudi v6i nhau, clia con nguoi véi gia dinh, nhém ngudi, cong dong, giai cap, ting
16p xa hoi, dan tdc, quéc gia va voi thién nhién, dugc thuc hi€n mét cach tu giac boi
niém tin, 1ong nhan 4i ctia con ngudi, boi truyén théng va sirc manh cua du ludn cong
dé)ng, xa hoi [44]. Pao dtc bao gém cac cap pham tru phan cyc nhu Phai — Trai, Pung
— Sai, T6t — X4u, Thién — Ac, Nghia vu - Luong tam, Cong — Tdi, Thudng — Phat...

Nguoi ding ddu CQHCNN khong chi can thue hién “dang” trach nhiém, ma phai
thuc “tot” trach nhiém, thAm chi thuc hién trach nhiém & mirc tdi da. Dudi goc do dao
die, CQHCNN c6 st ménh, bon phan duy tri va phat huy cai t6t chung trong mot cong
ddng - mot cong dong tdt dep - noi dan chung tham gia, va chia sé nhimng diéu tot dep
thiét yéu dé tao dung doi sdng tot cho ban than. Bon phan nay c6 nghia 1a CQHCNN ma
nguoi ding ddu CQHCNN 1a dai dién phai gitp d& dé nguoi dan dat duoc nhing didu
t6t that sy ma tyr ho khong thé dat duoc, boi muc dich cia nha nudc 1a gitip d& nguoi dan
khong phai chi dé séng, ma con la séng t6t, va viéc thuc hién cac hoat dong ctua nha
nude vé ban chat 1a phuong tién dé dat duge muc dich nay.

Trach nhiém dao diic yéu cau ngudi ding dau CQHCNN xtr sy dung din va
ngan ngira nhitng hanh vi khéng dung dan theo tiéu chuan dao dirc xa hoi. Trach nhiém
dao dirc didu chinh hanh vi cia nguoi dimg dau CQHCNN chu yéu bang su tu giac, tur
nguyén, bang lwong tm, bang ¥ thirc bon phan, bang dong luc tir bén trong, vuot 1én
trén nhitng gi phap luat quy dinh.

Biéu hién trach nhiém dao dirc cua nguoi ding dau CQHCNN rat da dang. Poi
véi ban than, 46 1a ngudi dimg ddu CQHCNN c6 nguyén tic va pham chét dao dirc t6t,
14 tAm guong vé long trung thuc, liém chinh, 10i noi di d6i véi viée 1am, co thai do cu xir
dung muc va phai luén hoan thién minh. Poi véi co quan, céng viéc, d6 13 ngudi dimg
dau CQHCNN c6 v thire t6 chire ky luat tot, chip hanh quy ché, ndi quy ctia co quan, gii
gin su doan két nhat tri trong co quan. Pdng thoi, ho phai ludn trung thuc, cong bang,
khong thién vi; thuc hién nhiém vu bfmg kha nang cao nhat vé6i tinh than tin tuy, nhiét
tinh; thyc hién nhiém vy mot cach trung thyc va khong vu 11 ca nhan; luén tan dung t6i
da thoi gian cho cong viée; bdo v¢ va sur dung an toan, hi€u qua, tiét kiém tai san cong.

C6 1y tuong nghé nghiép, thai do, niém tin, tinh cam dbi véi cong viée; ludn 1ay hiéu qua
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cong viée 1am niém vui, 18 sdng va 1a dong co dé phan dau. Péi vdi xa hi, d6 1a nguoi
dimg ddu CQHCNN ludn hanh dong vi su phat trién ctia xa hoi, luén dit loi ich cua nhan
dan 1én trén 1oi ich ca nhan, hét long phuc vu nhan dan, phén d4u cho nhitng muc tiéu
dan giau, nudc manh, xa hoi dan chu, cong béng, van minh [2, tr.54].

Vé ché tai, trach nhiém dao dirc budc ngudi dung ddu CQHCNN phai tra 16i cho
nhitng hanh vi ciia minh truéc du luan, trude chinh minh. Can cir vao nhing tiéu chuin
dao dtrc ndy va dua vao tinh chat ctia nhitng hanh vi, méi nguoi ding dau CQHCNN s&
duoc khich 1€, khen ngoi, ¢d vii hodc phai chiu dung su Ién an, két toi tur nguoi khac va
tir chinh ban than minh. Sy thuong phat cia du luan, cua luong tdm méac du tan man, bét
thanh van, nhung rat khit khe va manh ma. Nguoi ding dau CQHCNN thue hién t6t
trach nhiém dao duc s€ nhan dugc sy tin tudng, ton trong, hop tac ciia cadc CQNN, cua
nguoi dan. Nguoc lai, cai ma nguoi dimg dau CQHCNN phai himg chiu s& 13 nhitng mat
mat vé su liém si, nhan céch, bi 1én 4n, phé phan, mat long tin, bét hop tac, khinh thuong
hoac tho o..., dé)ng thoi 14 su dan vat, tu 1én 4an, can dat luong tam ngay trong ndi tm
ctia ngudi dimg dau CQHCNN néu ho 13 ngudi c6 v thire dao dire. Khi y thirc duoc hanh
vi “c6 16i”, ngudi co trach nhiém dao dirc sé biéu hién béng cam xuc xau hd, hanh vi
nhan 15i, xin 151, sira sai, thuc hién cong viéc tot hon, hodc “tir bo” - nhudng vi tri dimg

dau cho ngudi ximg dang hon.
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Béng 1.1. Khai quat cac loai hinh triach nhiém

ciia nguoi dimg ddu CQHCNN

Loai hinh

trach nhiém

Noi dung

trach nhiém

Biéu hién

thuc hién t6t trach nhiém

Ché tai

Chinh sach va to

- Chinh sach tét, 1am “dep long”

Bit tin nhiém

Chinh i | €hic  thuc  thi | ctr tri, nhan dugc tin nhiém cao. | dan den bi bi
chinh sach - Séan sang tir chirc khi thuc hién nhiém/phai  tir
khong 6t vi tri dimg dau chirc
Hanh vi thyc hién | - Thuc hién ding quy dinh phép | Ky luat, dan su,
Phip I dang quy dinh vé | luat v& nhiém vu, quyén han, két | vat chat, hinh
trach nhiém qua, quy trinh cong vu. su
- Chiu cac hinh thic trach nhiém
phéap 1y (ky lut, dan sy, vat chat,
hinh sy) dung véi tinh chét, murc
d6 hanh vi.
Théi d9, hanh vi | - Thuc hién tét quy pham dao dirc | - Du ludn 1én 4n
Pao diic thuc hién quy vé trach nhiém cong vu: can kiém - Cam gidc ti

pham dao duc vé

trach nhiém

liém chinh, chdp hanh quy dinh
cta nha nude, phuc vu nhan dan.

- Khi 1am sai: xau hd, nhan 16i, xin
164, thuc hién trach nhiém tdt hon,

tr chie

16i, lwong tAm

can rut

Ba loai trach nhiém trén ddy khac nhau & co ché hinh thanh, noi dung, biéu hién,

ché tai chju trach nhiém. Tuy nhién, sy phan biét ba loai hinh trach nhiém chinh tri, phap

1y, dao dirc cta ngudi dimg dau CQHCNN 14 ¢6 tinh twong ddi, gitra ching ¢ méi quan

53




hé tac dong qua lai, gan bé mat thiét véi nhau. Ba loai trach nhiém nay cing gip nhau &
mot diém, d6 chinh 1a trach nhiém cong vu cua nguoi ding d4u CQHCNN. Noi cach
khac, trach nhiém cua nguoi dung dau CQHCNN chinh 1a trach nhi€ém céng vu va dugc
thé hién & cac goc do khac nhau vé chinh tri, phap ly va dao durc. Sy phan biét cac goc do
khéc nhau nay 1a can thiét dé thdy duoc tinh da dang, phirc tap cuia trach nhiém, thiy
duoc sy khac biét vé co ché hinh thanh, thue hién va xir Iy cic loai hinh trach nhiém nay,
tuy nhién, ciing cin nhin nhan ching trong mot chinh thé théng nhit cta trach nhiém
cong vu.

1.4. CAC YEU TO ANH HUONG PEN VIEC THUC HIEN TRACH
NHIEM CUA NGUOI PUNG PAU CQHCNN

1.4.1. Khai quat cac yéu té anh huwéng dén viéc thye hién trach nhiém ciia
nguoi dimg ddu CQHCNN

C6 nhiéu cach tiép can khac nhau va mdi cach tiép can co thé dua ra nhimg yéu t6
khéc nhau anh huéng dén viéc thuc hién trach nhiém cia ngudi dimg dau CQHCNN.
Trong pham vi luan an tiép cin cac yéu td ndy bao gdbm cac yéu td khach quan va cac
yéu t6 chii quan. Yéu t6 khach quan 13 cic yéu t6 thudc vé bén ngoai ban than ngudi
ding ddu CQHCNN. Yéu t6 chu quan 1a cac yéu t6 thudc vé ban than ngudi ding dau
CQHCNN. Cac yéu t6 nay dugc biéu dién khai quat bang So dd 1.3.

54



YEQTO
KHACH
QUAN

1. Nha
nudc
- Thé ché
- T6 chire
bd may
- Tai
chinh
- Can bo,
cong chirc

2. Diéu
kién kinh
té - vian
hoa - xa
hoi

3. Cong
dan

TRACH NHIEM CUA

DUNG PAU CQHCNN

NGUOI

TN NOI BO
- CQ Lap
phap
- CQ Hanh

phap
- CQ Tu phap

TN XA HOI
- Ca nhan

- Té chuc

- Doanh
nghiép

T

/ NOI DUNG TRACH NHIEM\

1. Sir dung cac ngudn lyc dau
vao: Nhan luc, Tai chinh
cong, Tai san cong, Thong tin
2. Thyc hién cac hoat dong
quan tri (gdm 1ap ké hoach, t&
chirc, 1nh dao, kiém tra)

3. Két qua d4u ra cua hoat

kdéng lanh dao, quan 1y

/

A 4

!

So' dd 1.3. Cac yéu t6 anh hwéng dén viéc thue hi¢n

trach nhiém ciia nguwoi dimg ddu CQHCNN

TRACH (" tracn \( TRACH R

NHIEM NHIEM NHIEM
CHINH TRI PHAP LY DPAO BUC
- Trong tam: - Trong tAm: - Trong tAm:
Chinh sach hanh vi thuc Hanh vi, thai
va viée thuc hién dung d9, chinh
thi chinh viéc phai séch tot nén
sach t6t lam, duoc lam, dang
- Ché tai: bat lam lam
tin nhiém - Ché tai: - Ché tai: sy
dan dén bai trach nhiém 18n 4n, mAt
nhiém/tir ky luat, dan 1ong tin, bat
chtc su, vat chit, hop tac

hinh sy
- AN AN /
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TO
CHU
QUAN

1. Nang
lwe cia
nguoi
ding
dau
CQHC
NN

2. Pao
dirc ctia
nguoi
dirng
diu
CQHC
NN




1.4.1.1. Yéu t6 khdch quan

Céc yéu t6 khach quan anh huong dén viéc thue hién trach nhiém cuia nguoi ding
dau CQHCNN, trong d6 cac yéu td co ban bao gom:

- Cdc yéu 16 thugc vé nha nuée:

Cac yéu t6 nhur thé ché, td chire b may, nguén lyc tai chinh, can bd cong chirc co
tac dong rat 1én dén viée thuc hién trach nhiém cua nguoi dung dau CQHCNN. Néu céc
yéu t6 nay day du, tot s 14 tién d& cho viéc thuc hién tot trach nhiém cua nguoi ding dau
CQHCNN, nguoc lai, s€ anh huong tiéu cuc.

Thé ché - cac van ban phap luat 13 co sé phép 1y cho hoat dong thuc thi trach
nhiém cia nguoi ding dau CQHCNN. Do d6, mot hé théng van ban phap luat vé trach
nhiém cta ngudi dimg ddu CQHCNN day du, rd rang, thong nhat twong thich s& dam
bao tinh kha thi trong viéc thuc hién trach nhi€ém cta ngudi ding dau CQHCNN.

T chirc bd may nha nudc tac dong rat 16n dén viée thuc hién trach nhiém cua
nguoi dung dau CQHCNN. Nhin chung, néu hé théng BMNN dugc t6 chire khoa hoc,
hop 1y sé 1a tién dé tot cho viéc thuc hién trach nhiém cta nguoi dung dau CQHCNN.
Pic biét, mot van dé vo cling quan trong vé to chirc bd may d6 1a co ché phéan chia va
kiém soat quyén lyc. Néu phan chia quyén luc khong hop 1y va khong c6 co ché kiém
soat quyén luc hitu hi€u s€ c6 tac dong ti€u cuc dén viéc thyc hién trach nhiém cua nguoi
dimg ddu CQHCNN.

Ngudn Iyc vat chat 13 yéu t6 dam bao rat quan trong dé ngudi dimg dau
CQHCNN thyc thi trach nhiém. Néu nguoi dimg ddu CQHCNN mudn thuce thi trach
nhiém nhung ngué)n luc tai chinh kho khan s€ can tré hoat dong thuc thi trach nhiém.

Poi ngii CB,CC 1a yéu td rat quan trong anh hudng dén viée thyc thi trach nhiém
ctia ngudi ding ddu CQHCNN. C6 cau “Than thiéng 13 nho bo ha”. Nguoi dimg dau
CQHCNN khéng thé thyc thi trach nhiém mot minh, do do, két qua thuc hién trach
nhiém cta nguoi dung dau CQHCNN phu thudc vao ) luong, chét lugng, su déng
thuan ctia doi ngli CB,CC dudi quyén.
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- Cac yéu 16 vé dieu kién kinh té - van héa - xa hoi

Céc yéu t6 thudc vé didu kién kinh & - van hoa - xd hoi 13 nhitng yéu t6 hét suc
rong lon, anh huong dén viéc thuc hién trach nhiém cta nguoi ding dau CQHCNN &
nhiéu chiéu canh, muirc do véi tinh chat khac nhau. Sy anh hudng nay co thé 1a tich cuc
hay tiéu cuc, truc tiép hay gian tiép, it hay nhiéu tily thudc vao bbi canh, thdi diém ciing
nhu nhiéu vén dé khéc c6 lién quan dén viéc thuc hién trach nhiém cua nguoi dung dau
CQHCNN. Nhin chung, khi diéu kién kinh té - van hoa - x4 hoi on dinh, thun loi s&
khién cho viéc thuc hién trach nhiém cta nguoi dung dau CQHCNN dé dang dat két qua
mong mudn va nguoc lai.

Trong céc yéu td vé diéu kién kinh té - vin hoa - xa hoi, yéu t6 lién quan dén van
héa, dac biét 1a van héa quan 1y, van hoa trach nhi¢m c6 anh hudong rat 16n dén viéc thuc
hién trach nhiém cta ngudi dimg ddu CQHCNN. Trong mdi truong ma van hoa quan ly
huéng nhiéu dén tinh hiéu qua, nhin manh tinh trach nhiém trong thyc thi cong viéc va
dé cao viéc chiu trach nhiém cé nhan sé tao diéu kién thuan loi cho viéc thuc hién tdt
trach nhiém cua nguoi dimg dau CQHCNN, ngay ca khi cac yéu to phap luat co thé 1a
chua hoan thién.

- Cong dan

Yéu t6 cong dan bao gdm nhiéu yéu t6 nhu trinh d6 dén tri, nhu cau, nguyén
vong, muirc do hop tac, ddc biét 1a ning luc thyc thi quyén dan chu cta ho c6 thé anh
huong 16n dén viée thuc hién trach nhiém cta nhimg nguoi ding ddu CQHCNN. Khi
nhu ciu va kha ning thuc thi quyén dan chu cua cong din ngay cang cao thi ngudi dimg
dau CQHCNN ngay cang phai nang cao chit luong thuc thi trach nhiém ctia minh.
Thong qua suc ép dbi v6i cac nha hoach dinh chinh sach, su cong khai, sy phan dbi va
viéc tham gia vao nhiing quyét dinh chu chdt, tiéng noéi tir nguoi dan co thé chdng lai ché
d6 trach nhiém yéu 6t ciing nhu nhitng dong co khong thoa dang tir phia nguoi dimg dau
CQHCNN.

Su thuc thi quyén dan chu cta cong dan thé hién qua nhiéu phuong dién, trong d6
quan trong la thyc hién vi¢c gidm sat dbi voi viée thue hién trach nhiém cua nguoi dimg

dau CQHCNN qua céc co quan dai dién ctr tri (Qudc hoi, HDND), qua cac phuong tién
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thong tin dai ching (truyén hinh, phat thanh, bao chi, Internet), qua viéc thuc hién quyén
khiéu nai, t6 cdo...

1.4.1.2. Yéu t6 chii quan

Céc yéu t6 chu quan thudc vé ban than ngudi dimg dau CQHCNN, bao gém hai
mit co ban 1a Tai va Puc. Day 14 yéu t6 anh hudng co tinh quyét dinh dén két qua thuc
hién trach nhiém cta ngudi dimg dau CQHCNN. Néu nguoi dimg ddu CQHCNN c6 day
du nang lyc cling nhu dao dac s€ 1a tién dé dé thuc hién tot trach nhiém, dap ung yéu cau
cta nha nudc va mong doi cua xa hdi. Nguoc lai, néu nguoi ding dau CQHCNN thiéu
mdt trong hai yéu t6 nang luc hodc dao duc thi viéc thyc thi trach nhiém kho co6 thé dat
két qua tét. Dic biét, néu ngudi dimg dau CQHCNN thiéu ca hai yéu td: vira kém ning
Iuc, vira khong c¢6 dao dirc trong thuc thi cong vu, thi s& dan dén nhiing h¢ luy khong
mong mudn cho nén cong vu va xa hoi.

Viéc tim hiéu cu thé timg yéu t6 anh huong dén viéc thyc hién trach nhiém cua
ngudi dimg ddu CQHCNN 14 van dé 16n, can danh cho mot nghién ciru doc 1ap. Trong
khuon khé c6 han cta dé tai, tac gia luan an chi tp trung vao hai yéu td sau déy:

- Yéu t6 phap luat vé trach nhiém ctia ngudi dimg ddu CQHCNN (thudc vé nhom
yéu t6 Nha nudc, mot trong s6 cac yéu td khach quan)

- Yéu t6 nang lyc va dao duc ctia ban than ngudi dimg dau CQHCNN (yéu t6 chu
quan)

Viéc lua chon hai yéu t6 nay Xudt phat tir tAm quan trong cua chung ddi vai viee
thyc hién trach nhiém ctia nguoi ding dau CQHCNN.

1.4.2. Sw anh huédng ciia phap luat dén viéc thuc hién trach nhiém ciia nguoi
dirng ddu CQHCNN

1.4.2.1. Vai tro ciia phdp ludt vé trdch nhiém ciia ngwoi dirng dau COHCNN

Déi véi cdc co quan quan Iy nha nude, phap ludt duoc xem 13 mot trong nhiing
cong cu quan 1y xa hoi hiéu qua nhat [20, tr.18]. Hé thdng phap luat, bao gdm hé thdng
cac van ban quy dinh vé trach nhiém cta ngudi dimg dadu CQHCNN 14 co sé phap 1y dé
cac CQQLNN thyc hién viéc quan 1y d6i véi viée thuc hién trach nhiém ciia ngudi dimg

dau CQHCNN nhu phén giao chirc ning, nhiém vu, quyén han, thyc hién viéc kiém tra,
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giam sat, xem xét, danh gia, ap dung cac ché do khen thuong, ky luat... ddi véi nguoi
dimg ddu CQHCNN.

Déi véi nguoi diing dau COHCNN, chinh do phap ludt quy dinh quyén han va
nghia vy, nén ho co6 trach nhiém phuc vu nha nudc, phuc vu nhan dan. Thong qua céac
quy dinh, ca nhan mdi nguoi dimg ddu CQHCNN s& biét duge minh phai lam gi, dugc
lam gi, khong duogc 1am gi va phai chiu trach nhi¢m nhu thé nao néu thuc hién khong
dang, khong t6t cac nghiia vu, quyén quy dinh trong phap luat. Do d6, néu quy dinh phap
luat khong rd rang, thiéu kha thi sé& tac dong truc tiép dén hiéu qua thuc hién trach nhiém
ctia ngudi ding ddu CQHCNN.

Déi v6i cd nhdn, 16 chire trong xd hdi, phap luat vé trach nhiém cta nguoi dimg
dau CQHCNN 14 co so dé cac ca nhan, t6 chirc, doanh nghiép trong xa hdi thuc hién cac
mdi quan hé cong vu voi cac CQHCNN va ngudi dimg dau CQHCNN. Pay 1a co s¢ dé
cac ¢4 nhan, to chirc, doanh nghi€p dua ra cac yéu cau, doi hoi ddi véi viée thuc hién
trach nhiém cta ngudi dimg ddu CQHCNN, thyc hién quyén kiém soat tir bén ngoai
ciing nhu tién hanh danh gia, tin nhiém... d6i v6i nhitng ngudi dimg ddu CQHCNN. Do
d6, néu mdi quan hé giira nguoi dimg dau CQHCNN véi cong dan va céc t6 chirc xa hoi
khong duogc xac 1ap cu thé, ddy du thi nguoi ding dau CQHCNN co thé s& thuc hién
trach nhiém mot cach tuy ti¢n theo s¢ thich.

1.4.2.2. Céc yéu cau dat ra doi véi phdp ludt vé trach nhi¢gm ciia ngwoi ditng
diu COHCNN

Dé thé hién dﬁy du vai tro dbi vai viée thuc hién trach nhiém cua nguoi ding dau
CQHCNN, hé thong phap lut vé trach nhiém cta nguoi dimg dau CQHCNN phai déap
g duoc nhiéu yéu cau. Trong pham vi ludn 4n, tic gia lun an tiép can tir cac yéu cau
co ban sau:

Thir nhdt, vi tri, vai tro ciia nguoi ding dau CQOHCNN phai dwoc xac dinh ro
rang.

Yéu cau nay c6 nghia 1a: dé nguweoi ditng dau COHCNN thue hién trach nhiém
mot cach thuce sy va chiu trach nhiém mot cach thuc su, thi vi tri, vai tro cua nguoi dung

dau COHCNN can phdi diege xdc Idp mét cach thue sie. N6i cach khéc, khi va chi khi co
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nguoi dimg ddu CQHCNN thyc sy thi méi ¢ thé quy dinh trach nhiém thuc su cho
nguoi dung dau, va nguoi ding dau méi co thé thuc hién trach nhiém ctia ho mot cach
thuc su.

Tur goc do xa hdi hoc, mot ca nhan khoé co thé thuc hién tdt vai tro, trach nhiém
ctia nguoi dimg dau néu ho chua dwoc chinh thire trao cho vi tri nguoi dimg dau ciing
nhu chua dugc trao nhitng nhiém vy, quyén han tuong ung véi vi tri do.

Tir goc do khoa hoc quan 1y, triét hoc Trung Hoa ¢ dai cho rang: dé quan 1y xa
hdi ¢6 hi€u qua, thi Chinh danh 1a vén dé hét stre quan trong. Khé)ng Tu cho réng, mdi
vat, mdi ngudi sinh ra diéu c6 mot dia vi, cong dung nhét dinh, mg v6i mdi dia vi, cong
dung do 1a “danh” nhét dinh. Danh nghia 12 tén goi, danh phan, dia vi; Chinh c6 nghia la
dung, 14 chan chinh lai cho dung tén goi va danh phan. Do do, chinh danh 14 1am cho moi
nguoi ai & dia vi nao, danh phan nao thi gilt ding vi tri va danh phan cia minh, cling
khong danh vi tri cia ngudi khac, khong lan vuot va lam r6i loan. Theo Khéng T,
“Danh khéng chinh thi 16i néi chang thudn, 10i néi khéng thudn thi viéc chang nén, viéc
khéng nén thi 1é nhac ching hing vieong, 16 nhac khéng hwng vieong thi hinh phat chang
tring, hinh phat khéng tring dt dan khéng biét xir tri ra sao” (danh bt chinh tic ngén
bat thudn, ngon bat thudn tic sw bat thanh, sw bat thanh tic 1é nhac bat hung, 1é nhac
bat hwng tdc hinh phat bat tring, hinh phat bat tring tic dan vé sé tho thi tic) [86,
tr.196-198].

Pé Chinh danh thi “danh” va “thyuc” phai phu hop véi nhau. Mot vat trong thuc
tai can phai cho phil hop véi yéu té Danh né mang, c6 nghia 1a dam béao su phu hop gitta
yéu t6 Danh va yéu td Thuc. Danh dbi 1ap véi thyc. Danh c6 ndi ham theo sy vat, su vat
thay d6i thi danh ciing thay d6i theo. Mot xa hoi c6 chinh danh 1a mot xa hdi co trat tu ky
cuong, thai binh, thinh tri. Nguyén nhan khién cho xa hoi bién loan 13 do danh khéng
hop véi thuc, xa hdi xa ro1 dao 1y nhan nghia, ky cuong phép nude bi ddo 16n. Néu danh
khong chinh, néi va lam khong ding theo chitc phan cua minh, thi “trén” khong nghiém
“dudi” loan, vua khong ra vua, t6i chang ra toi... Sau nay, Han Phi Tir phét trién tu
tuong vé “thuat” dya trén co so triét Iy 1a thuyét danh thyuc bat dau tir thuyét Chinh danh

ciia Khong Tir. Danh 1a tén goi, danh hiéu, chirc tudc, dia vi cia mdi nguoi, Thuc 1a
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nhiém vu, quyén han cta nguoi d6. “Yéu t6 Danh va sw Thuwc phit hop véi nhau thi trén
dudi hoa hop” [66, tr.70].

Tir thuyét Chinh danh, c6 thé thay: dé nguoi dimg dau CQHCNN thyc hién t6t
trach nhiém ctia minh, thi phai dam bao tinh Chinh danh cta ngudi dimg dau, thé hién ¢
hai yéu cau: Thir nhdt, Danh hiéu, tén goi ctia ngudi dimg ddu CQHCNN phai duoc xac
dinh 0 rang, théng nhét, tire 1a: ho & vi tri 1a “nguoi dang dau CQHCNN; Thir hai, can
¢6 sy phit hop giita yéu t6 Danh v6i yéu t6 Thuc ctia ngudi dimg ddu CQHCNN, tic la:
nhiém vy, quyén han phai tuong xting véi dia vi cua nguoi dung dau CQHCNN, c6 nhu
vdy, ho méi dong duogc vai trd 13 nguoi ding dau CQHCNN. Yéu t6 Thuc ¢ day la
ngudi dimg dau phai c6 quyén han cao nht trong viéc ra cac quyét dinh quan 1y nham
trién khai hoat dong cia CQHCNN (trong pham vi duoc phan cip) va phai chju trach
nhiém ca nhan vé cac quyét dinh d6. Nghia 13, gan voi yéu t6 Danh 14 nguoi dung dau
CQHCNN phai 1a Thuc quyén, Thuc chiu trich nhiém véi tu cach 1 nguoi ding dau
CQHCNN. Con khi Danh 13 ngudi dimg dau, hogc chua xac dinh 16 Danh 13 ngudi dimg
dau, va Thuc thi quyén han, nhi¢m vu khong tuwong xtmg vdi Danh do, ¢ nghia la chua
dam bao tinh Chinh danh cta nguoi dimg dau CQHCNN. Va khi d6, ngudi dimg dau
CQHCNN kho c6 thé thyc hién tdt trach nhiém cta nguoi dimg dau CQHCNN va chiu
trach nhiém toan bo vé hoat dong ctia co quan ma minh dimg dau.

Thir hai, cdc yéu té Nghia vu, Quyén, viéc Chiu trach nhiém ciia nguoi diimg dau
CQHCNN phdi ro rang.

“Yéu cau dau tién dé ndng cao trach nhiém la sw phan cong trach nhiém ré
rang” [60, tr.173]. Do 46, dé ngudi ding ddu CQHCNN thyc hién ot trach nhiém, cac
yéu td Nghia vy, Quyén, viée Chiu trach nhiém can duoc quy dinh 10 rang.

Mét la, can quy dinh rd rang vé Nghia vu, Quyén ctia nguoi ding dau CQHCNN.
Déi voi bt cir chu thé nao, dé thyuc hién t6t trach nhiém, diéu dau tién can phai hét stc 1&
rang, d6 1a: chu thé d6 phdi lam gi, va duwoc lam gi? Néu khong 1am 16 duoc hai yéu t6
nay, thi khong thé xac dinh dugc chii thé d6 co hoan thanh trach nhiém hay khong. Hoat
dong ctia nha nudc 1a mot hoat dong phirc tap, thuong 14 phai do nhiéu nguoi cung dam

nhiém. Chinh vi thé, néu khong co su phéan cong rd rang thi rat dé roi vao tinh trang ¥ lai
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14n nhau, theo kiéu “cha chung khong ai khoc”. “Trong hoat dong ciia linh vie cong,
cang tdp trung bao nhiéu va cang lam viéc tdp thé véi nguyén tic da sé dé ban hanh
quyét dinh bao nhiéu, thi cang tao co so nhiéu hon cho sw v lai va khong chiu trach
nhiém cd nhdn bay nhiéu” [9, tr.55]. Do d6, mudn ngudi dimg ddu CQHCNN c6 trach
nhiém mot cach rd rang thi budc phai chi ra nhiing nhi€ém v, quyén han cu thé ma ho
phai chiu trach nhi¢m.

Hai la, cAn quy dinh 16 rang vé viéc chiu trich nhiém ciia ngudi dimg dau
CQHCNN. Khi d giao cho ngudi dimg ddu CQHCNN céc nghia vu va quyén, thi ciing
dong thoi phai quy dinh lién theo do, 14 viéc chiu trach nhiém nhu thé nao khi khong
thyc hién dang, du, tot cac nghia vu va quyén ciia nguoi ding dau CQHCNN. Pay 1a sy
tat yéu ciia méi quan hé Nhan — Qua. Dbi voi ngudi str dung quyén luc nha nudc, dic
biét 1a ngudi dimg ddu CQHCNN, doi hoi ndy cang can duoc dit ra va 1a mot yéu cau tbi
quan trong ctia nha nude dan chi va phap quyén. Cac nha nude dan cha doi hoi cac chi
thé str dung quyén luc nha nude can phai va luén luén phai bi han ché quyén luc bé‘mg
cach bét cac chu thé do phai chiu trach nhiém vé viée str dung quyén luc.

Can quy dinh 0 vi€c chiu trach nhi¢m boi ddi voi nguoi dimg dau CQHCNN, xu
hudng tha hoa quyén Iyc 1a kho tranh khoi. Boi 18, nhu bao ngudi khac, nguoi dimg dau
CQHCNN ciing 14 con ngudi véi ban tinh dam mé quyén Iyc thuong thay. Su tha hoa
quyén luc co tac hai rat 1on, nhét su tha héa quyén luc cua nhitng nguoi ding dau
CQHCNN, do d6, can phai bi han ché. Vay, lam thé nao dé han ché su tha hoa quyén luc
nha nudce? Co thé cd nhiéu cach. Nhung mot trong nhitng cach co ban, d6 13 can ché wéc
quyén lic nha nuwée bang co ché chiu trach nhiém, dé bat ¢t ai str dung quyén luc khong
thé ril bo duoc trach nhiém kém theo. Theo d6, nguoi dimg ddu CQHCNN hé quyén luc
cang cao, thi cang phai chiu trach nhiém 16n lao tuong thich. Bén canh d6, can quy dinh
10 rang vé viéc chiu trach nhiém con boi mot 1y do khac, do6 la: da 1a con nguoi khong
may ai thich phai chiu trach nhiém, nhét 14 chiu trach nhiém vé nhitng hau qua do chinh
ban than minh gay ra. “Ban tinh con nguoi la giit gin va tang cuong danh dy” 7, tr.42-
43]. Piéu d6 cang dung voi nguoi dimg dau CQHCNN khi ho ding ¢ vi tri cao nhat
trong t6 chirc, “quan trén nhin xuéng ngudi ta tréng vao”. Do d6, khi phai ganh chiu
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trach nhiém nhu phai tir chtrc, bi trimg phat, phai bdi thuong thiét hai do nhimng hanh vi
ctia minh gay ra - d6 mot nhiing biéu hién nang né nhét cta sy t6n that danh du cta con
ngudi — ngudi dimg ddu CQHCNN c6 xu hudng ban nang 14 trén tranh trach nhiém. Khi
do6, néu khong quy dinh 16 nhimg ché tai trong viéc thuc hién khong ding, khong tot
nhitng viéc dugc 1am va phai 1am, thi bat ctr nguoi ding dau CQHCNN nao ciing s& im
moi cach dé né, dé tranh, dé do thira trach nhiém khi c6 thé.

C6 thé noi, quy dinh rd vé viéc chiu trach nhiém ciia nguoi dimg ddu CQHCNN
14 thach thire d6i v6i béat ky hé théng luat phap ndo. Tuy nhién, d6 lai 1a viéc khong thé
khong 1am, boi néu khéng lam duge thi khong bao gid co thé quy két “trach nhiém”, va
hai chit “trach nhiém” ciing chi 13 “néi dé cho vui” ma théi.

Thir ba, ddam bdo sw thong nhdt twong thich gitta cdc yéu to Nghia vu, Quyén,
Chiu trach nhiém cia nguoi dirng dau COHCNN.

Tuong thich 1a mot thuat ngtr thugc pham tru cAu trac, dung dé chi su tuong quan
vé dinh tinh va dinh luong ctia cic yéu t6 cau thanh mot hop thé. Su tuong thich giita
quyén, nghia vu va vi¢c chiu trach nhi¢m cta nguoi dung dau CQHCNN duoc biéu hién
qua cac mat: Thu nhat, sy c6 mit cua ca ba yéu t: nghia vu, quyén, chiu trach nhiém
trong mot chinh thé thong nhat; Thir hai, cac yéu t6 nghia vy, quyén, chiu trich nhiém
phai can d6i, hai hoa vai nhau [45, tr.48-50].

Mot cach ngin gon, yéu cau nay ¢ nghia 1a: Nguoi dimg dau CQHCNN khong
thé chi nhan quyén ma khong thuc hién nghia vu va khong chiu trach nhiém tuong xtmg,
cling khong thé doi hoi ngudi dimg ddu CQHCNN thuc hién nghia vu va chiu trach
nhiém ma khong trao cho ho nhitng quyén han va quyén loi twong xtmg. Giira ba yéu to
Nghia vu, Quyén va yéu td Chiu trach nhiém ctia ngudi dimg ddu CQHCNN ludn phai
nam trong moi quan hé gin bé chat ché va tuong thich v6i nhau va bao gdbm hai mbi
quan h¢ tuong thich co ban:

Mt I, tuong thich giita Nghia vu v6i Quyeén.

Quyén cua ngudi dimg dadu CQHCNN phai gin lién va twong thich véi Nghia vu
ctia ho. Muc dich 1a dé bao dam cho nghia vu ctia nguoi dimg ddu CQHCNN dugc hoan

thanh. Day la quan h¢ gitra muc tiéu va phuong ti¢n: Hoan thanh Nghia vu 1a Muyc tiéu,
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va Quyén la Phuong tién. Khéng dam bao phuong tién thi khong thé thue hién duoc muc
tiéu. Pay la sy tuong thich hang dau can dugc bao dam [45, tr.51]. Béi 1€, khi néi dén
trach nhi¢m cua nguoi ding dau CQHCNN, thi muc tiéu cao nht, mong mudn cao nhét
ctia nha nude va x3 hoi do 1a ngudi dimg dau CQHCNN hoan thanh cong vu. Dé dat dén
diéu d6, viéc dau tién phai 1am 1a tao diéu kién vé quyén tuong thich nhét cho ngudi
dung dau dé ho c6 diéu kién thuc thi cong vu véi chét lugng cao nhit. Noi cach khac,
muén ngudi dimg dau thyc hién 5t cac nghia vu, thi can cip phat cho nguoi dimg dau
du phuong tién, d6 1a quyén, bao gdm quyén han va quyén loi.

Dé quyén thuc sy trd thanh cong cu, phuong tién hitu ich cho ngudi ding dau
CQHCNN thuc hién cac nghia vy, thi viéc trao quyén nhu thé nao 1a diéu hét strc quan
trong. Trao quyén cho ngudi dimg ddu CQHCNN can phai vira dt, khong thiéu, khong
thira (trong méi quan hé v6i nghia vu) va phai 16 rang. Néu hai yéu t6 nay khong twong
thich v6i nhau, c¢6 thé roi vao hai chidu hudng: Hodc la quyén qud Iom so véi nghia vu,
chiéu hudng nay sé tao cho ngudi dimg dau co hoi suy thoai dao dirc cong vu, phat trién
chu nghia ca nhan, tao co hdi cho sy 1ong quyén, chuyén quyén, dé xy ra cac vi pham
vO nguyén tic ma kho xac dinh trach nhiém, gy tac hai dén sy phat trién binh thuong
cia CQHCNN néi riéng va ca nén cong vu ndi chung; Hodc la, nghia vu qud ndng so
véi quyén, chiéu hudng ndy s& lam cho ngudi dimg ddu CQHCNN thiéu dong luc dé
hoan thanh tt chirc trach dugc giao. Quyén han khong du s& khong co phuong tién dé
thyc thi cong vu, va quyén loi qué it 6i so véi nhimg nghia vu nang né phai ganh véc s&
d& gay nay sinh nhiéu hé qua xau nhu thiéu trach nhiém, hach sach, voi vinh, tham 6,
tham nhiing. ..

Hai la, twong thich gitta Nghia vu, Quyén véi viéc Chiu trach nhiém

Nha nuéec mudn dat muc tiéu 1a ngudi ding dadu CQHCNN thuc hién tot cac
nghia vu va sir dung diing cac quyén, thi nha nudc phai dit ra cac bao dam co y nghia
nhu 1a phuong tién, chinh 1a viéc chiu trach nhiém ctia ngudi ding dau CQHCNN.
Trong mdi quan hé ndy, Chiju trach nhiém 13 yéu t6 nham dé bao dam cho Quyén cia

nguoi dimg dau str dung diing mirc, nhr 6 ma Nghia vu dugc hoan thanh.
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Vé ban chat, ddy 1a su cong bang giita gitta Muc dich va Phuong tién, gitta Cng
hién va Bai ngo, gitta Thudng va Phat, Cong va Tdi, gitta Ton vinh, Trong dung voi Xir
phat, Sa thai... Khi cac yéu tb nay tuong thich véi nhau, s€ tao ra sy hai hoa lam dong
luc cho sy phat trién, 1a dong luc dé nguoi dung dau thuc hién t6t trach nhiém, 1a su thé
hi¢n trinh d§ phat trién cling nhu van hoa cta nén hanh chinh. Méi quan hé hai hoa,
twong thich gitta ba yéu t6 nay trong mot chinh thé thong nhat trach nhiém ciia ngudi
dimg dau CQHCNN duogc mo ta giéng nhu ba dinh cia mot tam giac déu. Khi cac yéu td
nay két hop hai hoa véi nhau, s€ c6 mét ché d¢ trach nhiém tuong thich. Nhung khi mot
trong ba yéu t manh hon hay yéu hon, thi tinh hai hoa, trong thich bién mat [45, tr.148].

Nguoi ding dau cé nghia vu 16n nhat, quyén loi va quyén han cao nhat thi dé
twong thich, ngudi dimg ddu CQHCNN phai chiu trach nhiém toan b vé hoat dong ctia
co quan minh lanh dao, quan 1y. Pay 1 quan hé twong thich cin dit sau quan hé giira
Quyén va Nghia vy, vi ddy 1a bién phap phong ngira. Nghia 13, khi d trao dii quyén cho
ngudi dimg ddu CQHCNN ma ho van khéng 1am tron nghia vu thi can c6 ché tai Chiu
trach nhiém. Néu quan hé giira Quyén va Nghia vu dugc nha nude xu ly tbt, thi quan hé
gitta Chiu trach nhiém vé&i Nghia vu va Quyén c6 thé khong can dit ra. Tuy nhién, trong
nhitng diéu kién nhét dinh, nhat 13 khi y thirc phap ludt, ¥ thirc cong dan, trinh d6 van hoa
x3 hoi nhan van cta can bo cong chirc con chua cao, thi yéu td Chiu trach nhiém van rat
can c6 mat, v6i ty trong khong hé nho, trong mdi quan hé véi Nghia vy, Quyén ciia
nguoi dung dau. Trong mot nén hanh chinh chua thuc sy phat trién, nhiéu biéu hién tiéu
cuc dé dang ndy sinh, nhu ling phi cua cong, sir dung tai san cong khong dung muc dich,
lam dung chirc vu, quyén han dé truc loi, tham nhiing. .. Khi d6, khong thé chi dua vao
cac quy tic, chuan muc mang tinh dao dirc, khong thé chi dwa vao sy tu giac, tw nguyén
clia ca nhan ngudi ding dau CQHCNN dé budc ho thyc hién ding theo nhimg nghia vu
va quyén theo quy dinh, ma can phai dya vao nhiing quy dinh vé viée chiu trach nhiém,
nho vao sttc manh cudng ché, dua vao cac ché tai trirng phat.

Tuy nhién, muén gin nhitng yéu t6 ndy v6i nhau can co sy tuong thich, ma quan
trong nhat 13 twong thich giita Quyén cua ngudi dimg ddu CQHCNN va viéc Chiu trach

nhiém cua ho. Quyén cang rdng, cang nhi€u, thi vi¢c Chiu trach nhiém phai cang 16m.
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Tuong tu, khong co quyeén, thi khong phai chiu trach nhiém. Néu khong, ngudi dimg dau
CQHCNN s ¢ thé roi vao mdt trong hai tinh hudng: hodc 13 “quyén rom va d4” -
quyén thi khong c6 nhung lai phai chiu trach nhi€ém, hodc nguoc lai, quyén luc vo bién
nhung lai chang chiu trach nhiém gi. Do d6, néu mudn ngudi dimg ddu CQHCNN chiu
trach nhiém thi phai cho nguoi dimg ddu quyén han va quyén loi twong ximg. “Mudn
cho mét chii thé nao do chiu trach nhiém, thi phai cho chu thé dé quyén han (...). Va mot
trong nhitng nguyén tic quan trong (...) la khéng d@é cho mot chii thé mang nhiéu quyén
han (...) khong phai chiu trach nhiém hodc co diéu kién dé ho trén tranh trach nhiém”
[10, tr.46]. D6 1a su cong bang, hay néi theo ngdn ngir thong thudng, d6 1a sy “song
phing” can thiét. T4t ca nhiing tinh hudng thira hay thiéu quyén trong méi twong quan
véi vige thuc hién nghia vu va viée chiu trach nhiém déu dan dén su kho khan trong viéc
thyc hién va xir Iy trach nhiém cua ngudi dimg ddu CQHCNN.

1.4.3. Swr anh hwéng ciia ngwdi dimg dau CQHCNN dén viéc thue hién trach
nhiém

1.4.3.1. Vai tro ciia yéu té nguwoi dirng dau COHCNN

Hiéu lyc, hiéu qua cua phap lut phu thudc vao con nguoi - chi thé truc tiép thuc
hién phép luat. Do do, tir phap luat vé trach nhiém dén viéc hién thuc hoa trach nhiém do
trong thuc té 1a mot khoang cach va khoang cach nay phu thudc vao nang luc ciing nhur
dao dirc cua ngudi dimg dadu CQHCNN. Néu ngudi dimg dau CQHCNN thuc sy ¢6 Tai
c¢6 Pic thi ngay ca khi phap luat khong hoan thién, ngay ca khi diéu kién kinh té - xa hoi
khé khan va thiéu sy gidm sat ciia ngudi dan, ho van nd luc thyc hién trach nhiém véi
két qua cao nhét, dem lai nhiéu loi ich nhat cho nha nudc va xa hoi. Do do, nang lyc va
dao dirc ciia ngudi dimg ddu CQHCNN 1 yéu t6 anh hudng co ban, quan trong dén viéc
thuc hién trach nhiém cua ho.

1.4.3.2. Yéu cdu dit ra déi v6i nguoi dieng ddu COHCNN

Thir nhdt, yéu cau vé ning luc ciia nguwoi ditng dau COHCNN

Thyc hién dong thoi vai trd 13 nguoi lanh dao va ngudi quan 1y, do d6 nguoi

dimg dau CQHCNN can c6 dong thoi ca nang luc 1anh dao va nang luc quan ly. Nhin
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chung, ning lyc thuong duge nhin nhan véi ba thanh t6 14 kién thirc, k§ nang, thai do.
Do d6, ning luc ciia ngudi dimg dau CQHCNN c¢6 thé nhin nhan qua cac goc do sau:

Mét la, ngudi dimg dau CQHCNN can c6 phong kién thirc ding tim cua mot
“ngudi dung dau”. Ho can phai ¢6 tri thirc toan dién va phong phti, phong vin hoa rong
16n, ¢6 day du kién thirc vé 1anh dao va quan 1y dong thoi am hiéu chuyén mén. Ho can
¢6 kién thtc vé khoa hoc quan 1y nha nudc, nghiép vu hanh chinh dong thoi thao chinh
tri, tinh thong vé chinh sach va phép luat... Didu dic biét can nhin manh do 1a kién thic
ctia ngudi ding dau CQHCNN can ¢ d6 sdu cua tu duy. Viée dao sau suy nghi, nghi k¥,
nghi nat dé 1am cha van dé chinh 1a diéu c6t yéu dua lai thanh cong cho cac quyét dinh
lanh dao, quan ly. “Ngueoi lanh dao dich thue phdi la nguwoi nghién ngam va suy tir nhiéu,
vOi nhitng cau hoi va cau tra loi, lat di ldt lai dao sau tim ra ban chat ciia van de... Kha
nang tdp trung cao do vao nhitng cong viéc lon, tranh tan man tu twong phdi la mot thoi
quen, mot yéu cau thiét yéu ciia nhing nguoi lanh dao ra quyét sach” [41, tr.191].

Hai la, vé k¥ nang, nguoi dimg dau CQHCNN can c6 k¥ nang quan 1y va lanh
dao. Véi tu cach 1a nguoi lanh dao, nguoi dimg dau CQHCNN can c6 k§ ning trao
quyén, ra quyét dinh, tdp hop, dong vién, truyén cam himg cho nhan vién dé ho hoan
thanh muc tiéu bat chip nhitng trd ngai. Vi tu cach 13 ngudi quan 1y, nguoi dung dau
CQHCNN can thong thao cac k¥ nang 1ap ké hoach, ngan sach, t6 churc, bién ché, kiém
tra...

Ba la, vé thai do, nguodi ding dau CQHCNN can ludn thé hién tinh than cua
nguoi “ding mii chiu sao”, luén thé hién thai do ctia mot nguoi dam nghi, dam lam,
dam chiu trach nhiém, thé hién ding vai tro 1a nguoi ding dau, dan dau, luon sin sang
duong dau véi nhitng kho khin, d6i dau véi nhitng thach thirc dé thuc hién chirc ning,
nhiém vu dugc giao voi hiéu qua cao nhat.

Nang lyc ciia mot c4 nhan thé hién ra bén ngoai voi nhiéu khia canh khéc nhau,
tuy nhién, ning luc cta ngudi dimg ddu CQHCNN thé hién cha yéu théng qua viée ban
hanh va té chire thue thi cde quyét dinh. Viée ra quyét dinh 1a san pham dic trung 16n
nhat, quan trong nhat ddi véi cong viéc cia nguoi dimg dau CQHCNN. Piéu ma
CQHCNN, nha nudc va xa hoi, nhan vién can nhat ¢ ngudi dimg dau CQHCNN do 1a
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kha ning dua ra duoc nhitng quyét dinh ding dén, kip thoi trong cac linh vye ma ho phu
trach. Khong dua ra dugc nhitng chinh sach ding dan va dung lic, nhiig ngudi ding
dau CQHCNN sé& danh mét c4i ma moi nguoi can ¢ minh va khong sém thi muén ciing
bi gudng may dao thai. Victor H. Room cho rang: “Trinh dé ciia nha quan 1y cao hay
thdp chii yéu thé hién ¢ chd nhitng quyét dinh quan 1y ma ho dwa ra c6 bao nhiéu cdi la
diing” [80]. Peter Drucker ciing khang dinh: “Lanh dao, quan Iy luén la mét qud trinh ra
quyét dinh” [6, tr.255]. Do d9, su thé hién quan trong hang dau vé nang luc cia nguoi
dimg dau CQHCNN chinh 13 dua ra dugc nhitng quyét dinh dang dén, kip thoi, ¢6 tinh
kha thi cao, dap tmg nhu cau thyc tién trong nhiing tinh hung nhit dinh, sau d6 t6 chirc
thyc hién nhitng chinh sach do6 trong thuc tién bang kha ning quan 1y, kha ning 16i kéo,
thu hut, tao dong luc cho cép dudi.

Pé co6 duoc nhitng quyét sach ding din, hop ly, doi héi nguoi dimg dau
CQHCNN phai ¢ tam nhin chién lugc. Mac di ngudi dimg dau CQHCNN bi doi hoi
ddng thoi phai 14 nguoi quan 1y va ngudi lanh dao, trong d6 hai hoat dong ldnh dao va
quan 1y luén hd tro va boc 16t cho nhau, tuy nhién, vé 1y thuyét ciing nhu thyc té, nguoi
ding dau thuong dugc trong doi thyc hién nhitng cong viéc & tam chién luoc, dic biét la
nhitng ngudi dimg dau cac CQHCNN & cap cao (nhu Chinh phi, B9, co quan ngang Bo,
UBND tinh, thanh phd). Nhitng nguoi dimg dau nay phai co nang luc dinh ra hudng di
cho to chirc bang tAm nhin xa va rong, phai tra 10 cau héi trong tuong lai ba ndm, nim
nam va dai hon thé, t6 chuc s& di vé dau va bang cach nao. Pay 13 cong viéc khong don
gian, doi héi ngudi dimg dau phai ¢ su théng nhat pham chat cia mot nha khoa hoc va
phém chét ctia mot ngudi hoat dong cai tao thyc tién nhiét thanh. Chii truong, chinh sach
¢6 dat dén trinh d6 khoa hoc hay khéng, c6 pht hop véi xu hudng van dong ciia xa hoi
hay khong, co gop phan cai tao hién trang xa hoi va dua xa hoi tiép tuc phat trién hay
khong, chinh 1a sy thé hién ning luc, dic biét 13 tim nhin cta ngudi dimg dau, boi chinh
sach 13 noi hién thuc hoa tam nhin xa két hop voi dau 6c thuc té va tue duy sang tao cua
nguoi dimg dau. Chinh sach t6t tao da cho su phét trién xa hdi trong khi céc chinh sach
t0i 6 thé tao ra 101 loan, t6n kém, bét tin [49]. Do do, dé thye hién trach nhi¢ém, nhiing

nguoi dimg ddu CQHCNN can ¢ tim nhin rong rai, dung dan, thé hién qua cac chinh
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sach phit hop c6 tinh chat mé dudng cho sy phat trién, boi “nhitng quyét sach rat ¢ tinh
than trach nhiém thi van c6 thé thiéu mét tam nhin” [122].

Thi hai, yéu cau vé dao dirc cng vu ciia ngueoi dimg dau COHCNN

Bén canh yéu t6 nang luc, viéc thuc hién trdch nhiém cua nguoi dung dau
CQHCNN con phai gin véi ¥ thie trach nhiém va tinh than ddm chiju trach nhiém. Diéu
d6 chi c6 duoc khi ngudi dimg ddu CQHCNN c6 dao dirc trong thuc thi cong vu.

Pao duc cong vu cua nguodi ding dau CQHCNN la mét bd phéan dao duc cua
nguoi dimg ddu CQHCNN. Pao dirc cong vu ctia ngudi dimg dau CQHCNN c¢6 thé hiéu
14 nhitng gi4 tri cdt 16i, chuan muc gid tri dao dtrc va hanh vi Gng xtr thé hién dang din
vai trd cua ngudi dimg ddu CQHCNN trong quan hé v6i nha nudc, véi co quan ma
nguoi d6 dimg du va trong quan hé véi nhan dén.

Su chi phdi cua dao dirc d6i v6i viée thuc hién trach nhiém ctia mdi c4 nhan néi
chung va ngudi dimg dau CQHCNN néi riéng 13 rat manh mé&. Cha tich H6 Chi Minh da
khéng dinh: dao dirc 1a nén tang cuia nguoi cach mang, cia can bg, dang vién, cling nhu
gdc ciia cay, ngudn cia séng. “Ciing nhw séng thi ¢6 nguon méi cé meée, khong cé
nguon thi song can. Cdy phdi cé goc, khéng cé goc thi cdy héo. Nguroi cach mang phdi
6 dao dirc, khéng c6 dao dir thi tai gidi mdy ciing khéng lanh dao dwoc nhan dan” [37,
tr.252-253]. Lich str cho thdy mot quy luat khi vua chaa, quan lai sa doa vé dao duc thi
cling 1a lac xut hién mam hoa cta rdi loan xa hoi. Pao dirc cong vu cao s¢€ tao ra sy thoi
thuc tir bén trong 1am hinh thanh lyc day khién nguoi dimg ddu CQHCNN c6 thé hoan
thanh trach nhiém véi hiéu qua cao ngay ca trong nhitng tinh huéng kho khan, trd ngai.
Nguoc lai, sy thiéu ving dao dirc trong thuc thi cong vu s& khién nguoi ding dau
CQHCNN thyc hién cong vu nhung thiéu tinh than trach nhiém, giy ra nhiéu hé qua cho
nén cong vu.

Thyc té cho thdy, trong khong it truong hop trach nhiém theo phap ludt to ra bat
luc, khong diéu chinh duoc, chi mang tinh nguyén tic, kéu g0i; co ché kiém soat cac chu
thé ¢6 thyc hién dung hay khong trach nhiém cong vu 1a twong ddi kho khan. Lic 4y, chi
nhiing chuén muc dao dirc ctia c4 nhan mai o thé tao ra & nguoi ding dau CQHCNN sy

day dirt vé lwong tAm, méi ¢ kha ning ngin chin nhitng hanh vi xau, ac va kich thich
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hanh vi tét, thién. “Nhue vdy, trong triong hop trach nhiém theo phdp ludt khong thé dy
liéu va diéu chinh duoc cac quan hé xa hoi, thi chudn muee dgo dirc cd nhan sé phat huy
tac dung, tao nén suc manh l(fng hop cua co ché diéu chinh xd héi, lam cho sw diéu
chinh cac quan hé xa hoi tro nén rong khcfp va co hiéu qua hon” [2, tr.70-71]. Bén canh
do, ngay ca khi phép ludt vé trach nhiém cua ngudi dimg ddu CQHCNN da dat dén do
hoan thién thi sy thyc hién n6 phu thudc rat nhidu vao ban than nguoi dung dau
CQHCNN. Do d6, s& c6 rat nhiéu khoang tréng vé trach nhiém hoan toan tiy thudc vao
dao durc ca nhan ngudi dimg ddu CQHCNN trong thuc thi cong vy, vi du nhu nhu luong
tam, nhiét huyét, long ty trong, tinh liém si, tinh than nhén i, su hy sinh, khat vong céng
hién. ..

Pao dirc cong vu cta nguoi dimg ddu CQHCNN thé hién qua nhiéu tiéu chi,
nhung quan trong nhat 13 thong qua cach ngudi dimg dau CQHCNN xtr sy va dong gop
dé thuc thi cong vu dat duogc hi€u qua cao nhat, & CQHCNN ma nguoi ding dau c6
trach nhiém lanh dao, quan ly hoan thanh nhi¢m vu dugc giao, thuc hién t6t chue nang
QLNN va cung cép dich vu cong, nham 1am cho x4 hoi tot dep hon, doi séng cua nhan
dan ngay cang dugc cai thién hon.

Pao dirc cong vu clia ngudi dung ddu CQHCNN chi phdi viée thuc thi trach
nhiém, khién hanh dong cua ngudi dimg ddu CQHCNN c6 thé vuot qua nhitng gi quy
dinh trong phép luat. N6i cach khac, thuc hién nhiing trach nhiém phép luat quy dinh
moi chi 13 trach nhiém “ti thiéu”, con khi nguoi dimg ddu CQHCNN thyc hién trach
nhi€ém bo1 sy thic déy cua cac gia tri dao dtrc, hudng tdi cac gia tri Chan — Thién — Mi,
do 1a trach nhiém dang ti€ém cén dén mirc “tdi da”. Do d6, dao dirc cong vu cua nguoi
dimg ddu CQHCNN thé hién qua nhiing gid tri ma nguoi ding dau hudng t6i, di theo, va
tin tudng, va du co thé da dang vé hé gia tri, nhung nhiing gia tri chung nhét dé danh gia
trach nhiém cta nguoi dimg dau CQHCNN bao gior cling nham vao myc tiéu Cong thién
— mot tinh trang phat trién cia xd héi trong do bao goA‘m nhitng chi s6 tich cyc vé Phiic
loi xd héi (bao gom ting truomg kinh té va tién bé xa hoi), An ninh sinh théi, va Tiép noi

van hoa [27, tr.22].
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Pé thyc hién tét trach nhiém, nguoi dimg dau CQHCNN can déap tmg cac yéu
cAu dao dirc & murc tdi da. Can, kiém, liém, chinh la nhiing phém chét dao duc co ban
can ¢ ciia nguodi dimg dau trong thyc thi cong vu, va nhitng pham chit 4y phai dugc thé
hi¢n thong qua nhiing hanh vi cu thé trong hoat dong thuc thi cong vu. Bén canh do,
nguoi dimg dau phai néu guong vé dao dirc. Ngudi c¢o quyén lyc cang 16n, dia vi cang
cao thi cang phai c6 trach nhi€m, cang phai thuong xuyén tu dudng va néu guong sang
vé dao duc.

Dic biét, dé thyuc hién trach nhiém trude xa hoi, trudc ngudi dan, ngudi dung dau
CQHCNN can ¢6 dao duc cong vy, van hoa cong vu ¢ mic do rat cao. Nguoi ding dau
CQHCNN phai thyc su séng voi dan, dau ndi dau cta dan, lo ndi lo cta dan, tim cach
thdo g& nhimg kho khan ctia ngudi dan, 1am hét kha ning dé chia sé khé khan voi dan,
luén gin két két qua hoat dong quan 1y va cung cip dich vu cong ctia CQHCNN ma
minh ding dau vé6i nhu cau, su chép nhan, sy danh gid cua xa hoi; ludn tran trd dé tao ra
nhitng gia tri tot nhét, nhitng gia tri méi, hitu dung cho xa hoi; ludn dimg ra chiu trach
nhiém vé két qua hoat dong, su tac dong cua nhitng hoat dong d6 vdi xa hoi. O cép do
nay, khong dung lai & nhitng diéu phdi lam, dwge lam, ngudi dimg ddu CQHCNN phai
xac dinh cai gi dang lam, nén lam, can phdi lam trén co sO yéu cau clia xa hoi va su ty y
thire v vai tro, bon phén, sit m¢nh cia ban than.

Tiéu két chuong 1
1. “Nguoi ding dau CQHCNN 1a thuat ngir ding dé chi thiét ché giir vi tri phap ly
cao nhit trong CQHCNN, thuc hién vai tro lanh dao, quan 1y hoat dong cua

CQHCNN, c¢6 nghia vu va quyén cao nhat trong viéc to chire thuc hién céc chirc

nang, nhiém vy cia CQHCNN va chiu trach nhi¢m vé két qua hoat dong cua

CQHCNN minh dung dau. Vi tri phap 1y ctia ngudi ding ddu CQHCNN co

nhiing dac diém co ban: 1a vi tri mang tinh phép ly; hoat dong nhan danh nha

nuoc; chiu su chi phéi cta quan hé hanh chinh mang tinh ménh 1énh, thir bac;
thyc hién vai trd 1anh dao, quan 1y dbi véi CQHCNN minh dimg dau.
2. Trach nhiém cta ngudi dimg dadu CQHCNN 14 nhitng viéc ma nguoi dimg dau

CQHCNN nén lam, phai lam, duoc lam véi két qua tot, néu két qua khong tdt,
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ngudi dimg ddu CQHCNN sé& phai chiu trach nhiém. Trach nhiém cta nguoi
dimg ddu CQHCNN bao gdm ba yéu t6 cau thanh co ban nim trong mét tong thé
thong nhét 1a Nghia vu, Quyén, va viéc Chju trach nhiém dbi véi viéc thyuc hién
cac nghia vu va quyén d6. Trach nhiém cia nguoi dimg dau CQHCNN c6 nhimng
dac diém: mang tinh xa hoi sau sic; 1a thiét ché trach nhiém c4 nhén; mang tinh
bao quat.

. Nguoi dimg dau CQHCNN c6 trach nhiém ddi v6i hai nhom chu thé co ban 13
trach nhi¢m ddi v6i ndi bo va trach nhiém dbi véi xa hoi. Trach nhi¢m ddi véi ndi
b6 14 trach nhiém véi hé théng cac co quan nha nude gdbm cac co quan 13p phap,
hanh phép, tu phap. Trach nhiém dbi v6i xa hoi 14 trach nhiém véi cac ca nhan, o
churc, doanh nghiép trong xa hoi.

. Nguoi dimg ddu CQHCNN c6 trach nhiém vé cac ndi dung co ban sau: Mot la,
trach nhiém vé viéc st dung cac nguén luc gém nhan lyc, tai chinh cong, tai san
cong, thong tin; Hai la, trach nhiém vé viée thuc hién cac chirc nang quan ly nhu
lap ké hoach, td chure, lanh dao, kiém tra; Ba Id, trach nhiém vé két qua hoat dong
lanh dao, quan ly.

Céc loai hinh trach nhiém cua nguoi dimg dau CQHCNN bao gém: trach nhiém
chinh tri, traich nhi€ém phép 1y va trach nhiém dao duc. Trdach nhiém chinh tri dat
trong tAm vao chinh sach va viéc thyc thi chinh sach, ché tai 1a sy bét tin nhiém
dan dén viéc nguoi ding dau CQHCNN bj bai nhiém hodc phai tir chirc. Trdch
nhiém phap Iy dat trong tam vao hanh vi thuc hién ding viéc phai lam, dugc lam,
ché tai bao g@)m trach nhi€ém ky luat, trdch nhiém dan sy, trach nhi¢m vat cht,
trach nhiém hinh sy. Trdch nhiém dao dirc dat trong tam vao hanh vi, théai do,
chinh sach tot nén lam, dang lam cua ngudi dimg dau CQHCNN, ché tai 14 sy 1én
an cua du luan xa hdi va cua ndi tam ban than nguoi dung dau CQHCNN.

C6 nhiéu yéu t6 anh hudng dén viéc hién thuc héa trach nhiém cta nguoi dung
dau CQHCNN, bao goém céc yéu t6 khach quan va céc yéu t6 chii quan. Cdc yéu
16 khdch quan bao gdm cac yéu té thudc vé nha nude (thé ché, to chirc b may,

tai chinh, nhan sy); Cac yéu t0 vé di€u kién kinh té - van hoa - xa hdi; Yéu to
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cong dan. Yéu 16 chii quan gdbm yéu tb nang luc va yéu td dao dirc cua ban than
nguoi dimg dau CQHCNN. Trong pham vi luan an tap trung dé cap sau yéu td
yéu to thé ché - cic quy dinh phdp ludt vé trach nhiém cua nguoi dimg dau
CQHCNN va yéu t6 ning hee, dao dire ctia ngudi dimg dau CQHCNN. Dé ngudi
dimg ddu CQHCNN thuc hién tét trach nhiém, hé thong phap luat vé trach nhiém
ctia ngudi ding dau CQHCNN phai dam bao cac yéu cau: Vi tri, vai tro ciia
nguoi dimg dau CQHCNN phai duoc xac dinh 16 rang; Cac yéu t6 Nghia vy,
Quyén, vi¢c Chiu trach nhiém cta nguoi dung dau CQHCNN phai 10 rang; Pam
bao sy théng nhat tuong thich gitra cac yéu to Nghia vy, Quyén, Chiu trach nhiém
ctia nguoi dimg dau CQHCNN. Pong thoi, can dam bao yéu td ning lyc va dao
dire ca ngudi dimg ddu CQHCNN.
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CHUONG 2
THU'C TRANG TRACH NHIEM CUA NGUOI PUNG PAU

CO QUAN HANH CHINH NHA NUOC O VIET NAM HIEN NAY

Trudc hét, can noi rang danh gia thuc trang trach nhiém cia nguoi dimg dau
CQHCNN ¢ Viét Nam hién nay la mot cong viéc kho khan, phirc tap voi nhiéu ndi dung
va cach tiép can. Trong pham vi dé tai, tic gia luan an chi dua ra nhitng phan tich, danh
gia vé thyc trang trach nhiém cta nguoi dimg ddu CQHCNN véi nhitng nét 16n mang
tinh khai quat trén co s¢ nhiing ndi dung 1y luan da trinh bay ¢ Chuong 1.

Noi dung chuong 2 gdm cac phan: 1. Thyc trang quy dinh phéap lut vé trach
nhiém cua nguoi dung dau CQHCNN. 2. Thyc trang thyc hién trach nhiém cia nguoi
dimg ddu CQHCNN. 3. Nguyén nhan ctia nhitng han ché.

Trong ndi dung 1 va 2, luan &n dua trén logic phan tich nhu sau:

Thuc trang quy dinh phap ludt va thuc hién trach nhiém cua nguoi ding dau
CQHCNN bao gém hai mit: nhimg uu diém va nhimg han ché. Nhiing phéan tich uu
diém va han ché nady s€ xoay quanh cac quy dinh va vi¢c thuc hién ba yéu t6 cAu thanh
trach nhiém cua ngudi dimg dau 13 Nghia vy, Quyén va viéc Chiu trach nhiém. Thong
qua viéc phan tich ba yéu td Nghia vy, Quyén va viéc Chiju trach nhiém s& thé hién viéc
quy dinh va thyc hién Pham vi, N§i dung va Loai hinh trach nhi¢m cia nguoi dung dau
CQHCNN. Logic phan tich dugc khai quat nhu hinh trang bén.
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Quy dinh phap luat vé
trach nhiém NDBD

. Nghia vu
[ Nhirng uvu diém ] Quyén [ Nhitng han ché ]
Chiu trach nhiém

Thuc hién trach nhiém
cua NBDDb CQHCNN

2.1. THUC TRANG QUY PINH VE TRACH NHIEM CUA NGUOI
PUNG PAU CQHCNN TRONG HE THONG VAN BAN QUY PHAM PHAP
LUAT VIET NAM

2.1.1. Khai quat h¢ thong vin ban phap luit vé trach nhiém ciia nguoi dimg
diu CQHCNN

C6 thé noi, trong thoi gian qua, Pang cong san Viét Nam (BCSVN) da rat quan
tam dén van dé trach nhiém cua nguoi ding dau co quan, t6 chic, don vi néi chung va
trach nhiém cta nguoi dimg dau CQHCNN noéi riéng. Su quan tAm nay thé hién thong
nhét trong cc Van kién Dai hoi Dang toan quéc ciing nhu qua cac Nghi quyét Hoi nghi
Trung wong v&i viéc khang dinh vai tro, trach nhiém quan trong ctia ngudi dimg dau, coi
viée thuc hién trach nhiém cua ngudi dimg dau 13 yéu td co ban quyét dinh hiéu lyc, hiéu
qué hoat dong cia CQNN, coi viéc phan dinh rd trach nhiém cé nhan ngudi dimg dau
v6i trach nhiém ciia cac chil thé khéc 13 yéu cau co ban trong hoat dong lanh dao, quan ly
clia co quan, t6 chue, don V.

Nham thé ché hoa cac quan diém cta bang, thoi gian qua, Nha nudc Viét Nam
d3 ban hanh mot hé thng van ban phap luat dé diéu chinh trach nhiém cta ngudi dimg
dau co quan, to chirc, don vi, trong d6 c6 trach nhiém ciia nguoi dimg dau CQHCNN.
Céc van ban phap luat diéu chinh trach nhiém ciia nguoi ding ddu CQHCNN c6 thé
dugc phan dinh thanh ba nhém, bao gém:
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Thir nhdt, nhém cdc van ban danh riéng dé diéu chinh trach nhiém cia ngieoi
ding dau co quan, 16 chire, don vi. Co thé ké dén cac vin ban nhu:

- Nghi dinh s6 107/2006/ND-CP ngay 22/9/2006 ciia Chinh phi quy dinh xtr Iy
trach nhiém cua nguoi dimg dau co quan, to chire, don vi khi dé xay ra tham nhiing trong
CO quan, t6 chirc, don vi do minh quan ly, phu trach (sau day goi la Nghi dinh 107);

- Nghi dinh s6 157/2007/ND-CP ngay 27/10/2007 cta Chinh phii quy dinh ché
d9 trach nhiém ddi véi nguoi dung dau co quan, t6 chire, don vi ciia Nha nudce trong thi
hanh nhiém vy, cong vu (sau day goi la Nghi dinh 157);

- Nghi dinh s 103/2007/ND-CP ngay 14/6/2007 ctia Chinh phi quy dinh trach
nhiém cua nguoi ding dau co quan, t6 chire, don vi va trach nhiém cua CB,CC, vién
chirc trong viéc thuc hanh tiét kiém, chdng ling phi (sau dy goi 1a Nghi dinh 103);

- Thong tu s6 08/2007/TT-BNV ngay 01/10/2007 ctia Bo Noi vy hudéng dan thyc
hién Nghi dinh s6 107/2006/ND-CP ngay 22/9/2006 ciia Chinh phti quy dinh xt 1y trach
nhiém ctia nguoi dimg dau co quan, t6 chirc, don vi khi dé xdy ra tham nhiing trong co
quan, t6 chirc, don vi do minh quan ly, phu trach dbi véi cac don vi su nghi€p, doanh
nghiép ctia Nha nude va cac to chire x4 hoi, x4 hdi - nghé nghiép co sir dung ngan séch,
tai san cua Nha nudc. ..

Thir hai, nhém cdc van ban dimg dé diéu chinh trach nhiém cia CB,CC néi
chung, trong d6 cé noi dung vé trach nhiém ciia ngwoi diing dau t6 chirc. C6 thé ké dén
cac van ban nhu:

- Bo ludt Hinh su Viét Nam 1999, stra d6i, bd sung ndm 2009, trong chuong XXI,
Muc A quy dinh vé cac toi pham vé tham nhiing, Muc B quy dinh vé cac toi pham vé
chure vu;

- Luat Phong, chéng tham nhiing (théng qua ngay 29/11/2005, c6 higu lyc tir
ngay 01/6/2006, stra d6i bd sung ndm 2007 va 2012) danh riéng Muc 5, tir Diéu 53a dén
biéu 55 quy dinh trach nhiém cua nguodi ding dau céc co quan, t6 chirc, don vi khi dé

xay ra tham nhiing;
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- Luat Thuc hanh tiét kiém, chéng lang phi (thong qua ngay 29/11/2005, ¢ hiéu
luc tir ngay 01/6/2006) danh Diéu 8 quy dinh Trach nhiém cta ngudi dimg du co quan,
t6 chire trong viéc thuc hanh tiét kiém, chéng lang phi;

- Luat CB,CC (thong qua ngay 13/11/2008, c6 hiéu lyc thi hanh tir ngay 01 thang
01 nam 2010) véi Piéu 10 quy dinh vé nghia vu ctia can bd cong chirc 1 ngudi dimg dau
(sau day goi la Luat CB,CC 2008);

- Nghi dinh 35/2005/ND-CP quy dinh vé viéc xir Iy ky luat CB,CC;

- Nghi dinh 34/2011/ND-CP quy dinh vé xit Iy ky luat d6i véi cong chiic;

- Nghi dinh s 04/2015/ND-CP ngay 09/01/2015 ctia Chinh phi vé thyc hién dan
chu trong hoat dong ctia co quan hanh chinh nha nude va don vi su nghiép cong lap. ..

Thir ba, nhém cdc vin ban ding dé quy dinh riéng cho timg chire danh ngieoi
ding ddau tirng logi hinh t6 chike, vi du:

- Tréch nhiém cua Thu tudng c6 thé xem xét qua cac vin ban co ban nhu Hién
phap 2013, Luat T chire Chinh phu nim 2001, Luat T6 chirc Qudce hdi 2003, Luat hoat
dong giam sat ciia Qubc hoi 2003. ..

- Trach nhiém ctia BO trudng, thil trudng co quan ngang Bo co thé xem xét qua
cac van ban nhu Hién phap 2013, Luat T6 chtc chinh phu niam 2001, Luat T6 chic
Qudc hoi 2003, Luat hoat dong giam sat cia Québc hoi 2003, Nghi dinh 36/2012/ND-CP
quy dinh chiic ning, nhiém vy, quyén han va co cdu t6 chirc cia Bo, co quan ngang
Bo...

- Trach nhiém cta Chu tich UBND c6 thé xem xét qua Hién phap 2013, Ludt t6
chitc HDND va UBND 2003...

- Trach nhiém ctia nguoi dimg dau cac co quan chuyén mén thuoc UBND cép
tinh, cép huyén cé thé xem xét qua Nghi dinh s6 14/2008 quy dinh t6 churc cac co quan
chuyén mén thugc UBND huyén, quan, thi x3, thanh phd thudc tinh, Nghi dinh sb
24/2014 quy dinh t6 chirc cac co quan chuyén mén thuéc UBND tinh, thanh phd truc
thudc trung uong. ..

- Ngoai ra, trach nhi¢ém cua cac chirc danh nguoi ding dau CQHCNN cu thé con

¢6 thé duoc thé hién qua cac ban Quy ché 1am viéc noi bd cuia CQHCNN, vi du, trach
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nhiém cta Thu tudng, cac BO trudng cod thé duge thé hién qua Quy ché 1am viéc cua
Chinh ph, trong d6 phan dinh trach nhiém cta Thu tuéng, ciia Bo truong, Quy ché lam
vi¢c cua UBND trong d6 phan dinh trach nhiém ctia Chu tich UBND v6i céc thanh vién
khac...

Vi ba goc do xem xét ndy, co thé thiy viéc xem xét trach nhiém cua ngudi ding
dau CQHCNN can ¢6 cach tiép can mang tinh tong hop.

2.1.2. Noi dung co ban ciia cic quy dinh phap luit vé trach nhiém ciia nguoi
dirg dau CQHCNN

2.1.2.1. Quy dinh vé Nghia vu ciia nguwoi dirng dau COHCNN

Céc quy dinh phéap ludt hién hanh di quy dinh nghia vu ctia nguoi dimg dau
CQHCNN vé6i nhiéu goc do khac nhau.

M6t 1a, véi tw cach la nguwoi dieng ddu co quan, t6 chire, don vi, ngudi ding dau
CQHCNN c6 céac nghia vu co ban trong thyuc thi cong vu nhu chi dao, diéu hanh, kiém
tra, ban hanh van ban, quan ly nhan sy, quan 1y tai chinh cong, tai san cong... Cu thé nhu
sau:

1. Chi dao, t6 churc, diéu hanh co quan thyc hién ding chirc nang, nhiém vy, quyén
han, c6 chat luong va dang thoi han duoc giao; quyét dinh chi truong, giai phéap
can thiét d hoan thanh nhiém vy va chiu trach nhiém vé quyét dinh do.

2. Chiu trach nhiém vé két qua hoat dong va toan bd hoat dong ciia co quan dugc
giao 1anh dao, quan ly.

3. Guong mau va nghiém chinh chip hanh duong 16, chu truong, chinh sach cua
Dang, phap luat cia Nha nudc va chi dao clia cp trén.

4. Ban hanh hoic trinh co quan, ngudi c6 thim quyén ban hanh vin ban phéap luat
bao dam tinh hgp phap cua van ban.

5. Can ctr cac quy dinh vé phan cong, phan cép va nhiém vy, quyén han dugc giao,
ban hanh van ban quy dinh cu thé chirc nang, nhiém vy, quyén han, trach nhiém
cua cac cép pho, céc co quan, td chirc, don vi céu thanh hodc timg CB,CC, vién
chirc thudce quyén, khong dé tinh trang chéng chéo, trung lép vé nhiém vu hodc

trach nhiém khong ro rang;
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6. Tuyén dung, st dung, danh gia, dao tao, bdi dudng, nang lwong, cir du thi ning
ngach, quyét dinh nang ngach, bd nhiém, khen thuong, ky luat, cho nghi ché do
va quan ly doi ngii CB,CC, vién chuc theo dung chu truong, chinh sach cua Bang
va phép luat cia Nha nudc

7. Quan ly, str dung c6 hi¢u qua tai san cong dugc giao. T chirc thuc hién cac bién
phéap phong, chong quan liéu, tham nhiing, thuc hanh tiét kiém, chéng lang phi va
chiu trach nhiém vé viéc dé xday ra quan li€u, tham nhiing, lang phi trong co quan,
t6 chire, don vi;

8. Kiém tra, don ddc, huéng dan viéc thi hanh cong vu cua CB,CC. bao dam
CB,CC, vién chirc thudc quyén thuc hién dang chic ning, nhiém vy, quyén han
duogc giao va dang phap luat;

9. Té chirc thyc hién cac quy dinh ctia phap ludt vé dan chi co s& va vin hoa cong
s&;

10. Xt Iy kip thoi, nghiém minh CB,CC thudc quyén quan 1y ¢6 hanh vi vi pham ky
luat, phap luat, c6 thai d6 quan liéu, hach dich, ctra quyén, gay phién ha cho cong
dan;

11. Giai quyét khiéu nai, t6 co trong pham vi thim quyén theo dung quy dinh cta
phép luat;

12. Thuc hién ding cac quy dinh ctia phap luat vé bao vé bi mat nha nudc; vé phat
ngdn, khai thac, quan 1y va sir dung mang Internet trong co quan. (Piéu 10 Ludt
CB,CC 2008 va Diéu 7 Nghi dinh s6 157/2007/NP-CP ngay 27/10/2007 ciia
Chinh phii quy dinh ché dé trach nhiém doi véi nguoi ding dau co quan, t6 chire,
don vi, cua Nha nudc trong thi hanh nhiém vu, cong vu).

Hai la, véi tw cich la CB,CC néi chung, nguoi diing dau CQHCNN c6 cac nghia
vu sau:
1. Trung thanh véi Pang Cong san Viét Nam, Nha nudc Cong hoa XHCN Vit
Nam; bao vé danh du T quéc va loi ich quéc gia; Ton trong nhan dan, tan
tuy phuc vu nhan dan; Lién h¢ chat ch€ vdi nhan dan, léng nghe ¥ kién va

chiu sy gidm sit cia nhan dan; Ch?ip hanh nghiém chinh dudng 16i, cha
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truong, chinh sach cia Pang va phap ludt cua Nha nuéc (Diéu 8 - Ludt
CB,CC 2008)

2. Vé dao duc, trong thuc thi cong vy, nguoi ding dau CQHCNN phai thuc hién
can, kiém, liém, chinh, chi cong vo tu trong hoat dong cong vu (Bz’éu 15 -
Lugt CB,CC 2008).

3. Trong giao tiép noi cong so, ngudi dimg ddu CQHCNN c6 cac nghia vu: Phai
c6 thai dg lich su, ton trong dé)ng nghi€p; ngon ngilr giao tiép phai chuén muc,
16 rang, mach lac; Phai ling nghe ¥ kién cia dong nghiép; cong bang, vo tu,
khach quan khi nhén xét, danh gia; thuc hién dan chu va doan két noi bd; Khi
thi hanh cong vu phai mang phu hi¢u hodc thé¢ CB,CC; ¢ tac phong lich su;
gift gin uy tin, danh du cho co quan, to chirc, don vi va dong nghiép (Piéu 16
- Luat CB,CC 2008).

4. Trong van hoa giao tiép véi nhan dan, ngudi dimg dau CQHCNN co nghia
vu: Phai gﬁn giii voi nhan dan; cd tdc phong, thai do lich sy, nghiém tac,
khiém tdn; ngdn nglt giao tiép phai chuin muc, o rang, mach lac; Khong
duoc hach dich, ctra quyén, gay kho khin, phién ha cho nhan dan khi thi hanh
cong vu (Piéu 17 - Ludt CB,CC 2008).

5. Vé nhitng viéc khong dugc 1am, ngudi ding dau CQHCNN khong duoc trén
tranh trach nhi¢m, thodi thac nhiém vu duoc giao; gy be phai, mat doan két;
tu ¥ bo viéc hodc tham gia dinh cong; Khong dugc sir dung tai san cua Nha
nudc va cia nhan dan trai phép luat; Khong dugc loi dung, lam dung nhi¢ém
vu, quyén han; str dung thong tin lién quan dén cong vu dé vu loi; Khong
dugc phan biét dbi xtr dan téc, nam nit, thanh phﬁn xa hdi, tin ngudng, ton
gido dudi moi hinh thirc; Khong duoc tiét 16 thong tin lién quan dén bi mat
nha nudc dudi moi hinh thie (Piéu 18, 19 Ludt CB,CC 2008).

2.1.2.2. Quy dinh vé Quyén ciia nguwoi dirng dau COHCNN

Ludt CB,CC 2008 khong c6 diéu khoan nao quy dinh riéng vé Quyén ctia ngudi

dumg dau co quan, t6 chirc, don vi, ma chi quy dinh quyén ctia CB,CC néi chung. Theo

do, CB,CC co quyén duoc bao dam cac diéu kién thi hanh cong vu nhu: Pugc giao
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quyén tuong xtmg voi nhi¢m vy; Pugc bdo dam trang thiét bi va cac diéu kién lam viéc
khéc theo quy dinh ctia phap luat; Pugc cung cip thong tin lién quan dén nhiém vy,
quyén han dugc giao; Pugc phap ludt bao vé khi thi hanh cong vu (Biéu 11 — Luaqt
CB,CC 2008).

Mot diém dang chii y d6 1a viéc quy dinh quyén han ciia cac chirc danh nguoi
dimg ddu CQHCNN thong thuong gan lién va hoa 14n voi nhiém vu. “Nhiém vu, quyén
han cua Thu tudéng”, “nhi¢ém vy, quyén han cua B9 trudng”... 1a cum tir thuong gap
trong cac van ban quy dinh vé trach nhiém ctia ngudi dimg dau CQHCNN. Diéu nay cho
thay yéu td quyén han khong tach roi yéu 6 nhiém vu, va c6 thé coi nhiém vu, quyén
han 13 hai mit ciia mot van dé khi quy dinh trach nhi¢ém cta nguoi ding dau CQHCNN.
Vi vay, nguoi ding dau c6 nghia vu trong vi¢c chi dao, diéu hanh, kiém tra, ban hanh
van ban, quan 1y nhan sy, quan 1y tai chinh cong, tai san cong. .. thi dong thoi do ciing 1a
nhitng quyén han ctia ngudi dimg dau CQHCNN.

2.1.2.3. Quy dinh vé viéc Chju trach nhi¢m ciia nguoi dieng dau COHCNN

Céac van ban phép luat hi¢n hanh da quy dinh vé cac hinh thirc chju trach nhiém
clia ngudi dimg ddu CQHCNN, bao gém trach nhiém chinh tri, trich nhiém phap 1y,
trach nhiém dao durc.

MGt la, vé viéc chiu trach nhiém chinh tri.

Hién nay, c4c van ban phap luat hién hanh da quy dinh trach nhi€ém chinh tri cua
cac chirc danh trong CQHCNN dugc hinh thanh theo co ché chinh tri nhu Thu tuéng
Chinh phu, B truong, Chu tich UBND.

Trong truong hop can phai bo phiéu tin nhiém ddi voi Thi tudng, BO truong, thi
theo Piéu 88 Ludt To chirc Quoc héi 2001, Qudc hoi s& bo phiéu tin nhiém d6i véi
nhiing nguoi gitt cac chirc vy do Qudc hoi bau hoic phé chuén do Uy ban Thuong vu
Qudc hoi dé nghi. Trong trudng hop khong duoc qua nira tong sb dai biéu Qudc hoi tin
nhiém thi co quan hodc nguoi da gidi thiéu dé bau hodc dé nghi phé chuin ngudi d6 co
trach nhiém trinh Qudc hoi xem xét, quyét dinh viéc mién nhiém, bai nhiém hodc phé
chuén viéc mién nhiém, cach chirc nguoi khong dugce Qudc hoi tin nhiém. Cu thé hoa

diéu nay, Piéu 13 Ludt hoat dong gidm sdt ciia Quoc héi 2003 quy dinh: Qubc hoi bo
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phiéu tin nhiém déi v6i nguoi gitr chirc vu do Qudc hoi bau hodc phé chuan. Trong
trudng hop ngudi duge dua ra bo phiéu tin nhiém khong duoc qua nira tong sd dai biéu
Quéc hdi tin nhi€m thi co quan hodc nguoi da gidi thicu dé bau hodc dé nghi phé chuin
ngudi d6 cé trach nhiém trinh Qudc hoi xem xét, quyét dinh viéc mién nhiém, bai nhiém
hoac phé chuén viéc mién nhiém, cach chirc nguoi do.

V6i Chu tich UBND, theo quy dinh hién hanh, UBND — trong d6 c6 Chu tich
UBND - chiu trach nhiém tru6c HDND cing cip (Piéu 2 Luat T6 chic HDND va
UBND 2003). Piéu 65 Ludt Té chire HPND va UBND 2003 quy dinh: HDND bo phiéu
tin nhiém ddi voi nguoi giit chirc vu do HDND béu. Trong truong hop khong dugc qua
nira tong sé dai biéu HDND tin nhiém thi co quan hodc ngudi da gioi thidu dé bau ngudi
d6 co trach nhiém trinh HDND xem xét, quyét dinh viéc mién nhiém, bai nhiém ngudi
khong dugc HDND tin nhiém. ..

Gan day, Nghi quyél 35 vé viéc lcfy phiéu tin nhiém, bo phiéu tin nhiém doi véi
nguoi giit chirc vu do Quéc héi, HPND bau hodc phé chudn d3 duge Qudc hdi ban hanh
ngay 21/11/2012, ¢6 hiéu Iyc thi hanh tir ngay 01 thang 02 nam 2013. Nghi quyét nay ra
doi danh ddu mot bude tién méi trong viée quy dinh vé viée ap dit trach nhiém chinh tri
ctia nhimg chirc danh do Quéc hoi, HDND bau hodc phé chuan, trong d6 c¢6 cac chirc
danh trong CQHCNN duoc hinh thanh theo co ché chinh trj nhu Thu twdng Chinh phu,
B¢ trudng, Chu tich UBND.

Hai la, vé viéc chiu trdch nhiém phdp Iy.

Céc van ban phép luat hién hanh da quy dinh trach nhi¢m cta ca nhan nguoi
ding dau vé noi dung trach nhiém, hinh thic trach nhiém, cac truong hop xir 1y trach
nhiém, nguyén tic xac dinh trach nhiém, quy trinh, thil tyc xir 1y trach nhiém cta ngudi
dung dau. ..

Khi thyc hién khong ding céac yéu td nghia vy, quyén phap luat da quy dinh,
nguoi dimg dau co quan, t6 chirc, don vi phai chiu cac hinh thic trach nhiém twong tmg
v6i tinh chat va mirc d6 cua hanh vi. Vi du, Nghi dinh 157/2007 danh Biéu 6 dé quy dinh
cac hinh thirc trach nhiém déi voi ngudi dimg dau va cdp phé cta nguoi dimg dau co

quan, t6 churc, don vi cia Nha nudc gom céac hinh thuc: Trach nhiém ky luat; Trach
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nhiém dan sy; Trach nhiém vat chét; Trach nhiém hinh sy; Trach nhi¢m khac theo quy
dinh cua phap luat. Nghi dinh nay cting quy dinh 16 nhiing trudng hop xu 1y trach nhiém
d6i véi ngudi dimg dau trong Didu 10. Mot s van ban khac ciing quy dinh cac hinh thic
ché tai dbi véi nguoi ding dau trong cac ndi dung hoat dong cu thé khac nhau. Vi du,
Nghi dinh 107/2006 Quy dinh xit Iy trach nhiém ciia nguoi dimg dau co quan, 16 chike,
don vi khi dé xdy ra tham nhiing trong co quan, t6 chirc, don vi do minh qudn Iy, phu
trach quy dinh 03 hinh thirc xir 1y ky luat v6i nguoi dimg dau gdm: Khién trach; Canh
cao; Cach chuc...; Nghi dinh 35/2005 quy dinh vé viée xir ly ky luat CB,CC; Nghi dinh
34/2011 quy dinh vé xt Iy ky luat d6i voi cong chirc; Bé ludt Hinh su Viét Nam sira doi,
b6 sung 2009 danh riéng chuong XXI, dé quy dinh vé “Céc toi pham vé tham nhiing”
(Muc A) va “Cac tdi pham vé chirc vu” (Muc B)... Pay 1a nhitng can cir dé xem xét viée
chiu trach nhiém cta nhimg ngudi ding ddu CQHCNN khi ho vi pham phép luat.

Ba la, vé viéc chiu trach nhiém dao dirc.

Céac van ban phap luat da quy dinh céc yéu cau vé dao dirc trong thuc thi cong vu
cta can bd cong chur, trong d6 c6 nguoi dung dau CQHCNN. B9 lugt hinh su c6 cac
quy dinh thé hién sy nghiém khéc d6i v6i nhitng hanh vi vi pham phap luat, vi pham dao
dirc cong chire, thdm chi cé nhimg quy dinh rd vé nhiéu i danh: tham 6 tai san, dua,
nhan héi 16, loi dung chirc vy, quyén han gay anh hudng dbi véi ngudi khac dé truc 1oi,
thiéu trach nhiém trong thuc thi cong vu gdy hau qua nghiém trong...

2.1.3. Mot s6 danh gia dbi voi hé thong vin ban phap luit quy dinh vé trach
nhiém ciia ngudi ding ddu CQHCNN é Viét Nam hién nay

2.1.3.1. Nhiing wu diém

Qua nghién ctru, c6 thé thiy hé théng vin ban phép luat quy dinh vé trach nhiém
ctia ngudi dimg ddu CQHCNN & Viét Nam hién nay ¢6 nhitng vu diém sau déy:

Mot la, nha nudc Viét Nam da ban hanh dugc mot hé théng van ban kha phong
pht, chtra dung cac quy pham phap luat vé trach nhiém ctia ngudi ding dau co quan, to
chire, don vi, trong d6 c6 ngudi dimg ddu CQHCNN. C6 quan diém cho rang, “trong
lich sir nha nwée va phdp ludt chwa c6 thoi ky ndo cong tdc xday dung phdp ludt vé trach

nhiém nguwoi dimg dau COHCNN dirge chii trong va dat dwoc nhitng két qud 16n nhie
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thoi ky nay” [26, tr.118]. Pay 1a thanh qua thé hién nhiig nd lyc ctia nha nude Viét Nam
trong viéc thé ché hoa ndi dung trach nhiém ctia ngudi dimg dau, nhim tao co so phap Iy
cho viéc diéu chinh trach nhiém cta nguoi ding ddu CQHCNN.

Hai la, hé théng phap luat vé trach nhiém cta ngudi ding dau CQHCNN “dd ¢é
sw doi méi vé chdt” [26, tr.118], timg budc phan anh duoc nhitng nhu cau co ban, khach
quan, nguyén tic, dinh huéng ciia Pang CSVN 1a dé cao trach nhiém c4 nhan ngudi
dimg dau co quan, t6 chire, don vi néi chung va ngudi dimg dau CQHCNN ndi riéng.

Ba la, cac quy dinh phép luat da quy dinh pham vi trach nhi€ém cua nguoi ding
dau CQHCNN, bao gdm trach nhiém dbi voi ndi bd va trach nhiém déi véi xa hoi.

Bén la, ndi dung didu chinh phap luat vé trach nhiém ciia nguoi ding dau
CQHCNN duoc xac dinh kha 13 rang va cu thé. Piéu d6 dugc phéan anh qua mot s6 nodi
dung co ban nhu:

- Céc quy dinh x4c dinh trach nhi¢ém trong t6 chirc quan ly d6i ngti CB,CC thudc
quyén, trong quan 1y tai san coéng, trong d4u tranh phong chong tham nhiing chdng ling
phi va thue hanh tiét kiém...;

- Céc qui dinh x4c dinh trach nhiém cta ngudi dimg dau dbi voi viée ban hanh
van ban quan ly nham thuc hién cac chirc nang lanh dao, quan ly;

- Céc qui dinh x4c dinh trach nhiém dbi vai két qua hoat dong ciia CQHCNN;

Nam la, cac quy dinh phap luat cling da quy dinh cac loai hinh trdch nhiém cta
nguoi ding d4u CQHCNN, bao gém trach nhiém chinh tri, trdch nhiém phap ly, trach
nhiém dao durc ciia nguoi dimg ddu CQHCNN trong thue thi cong vu. Péy 13 nhing co
s& phap 1y quan trong dé ngudi dimg ddu CQHCNN thyc hién trach nhiém ciing nhu 14
can clr dé cac co quan, to chiic, c4 nhan danh gia, xem xét trach nhiém ctia nguoi dimg
dau CQHCNN.

2.1.3.2. Nhitng han ché

Bén canh nhiing vu diém, hé théng phép luat quy dinh v trach nhiém cua nguoi
dimg ddu CQHCNN ¢ Viét Nam c6 nhiing han ché sau day:
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Thir nhat, trong cdc vin ban phdp ludt chwa xdc dinh 16 quan niém vé ngieoi
ding dau COHCNN.

Trong cac van ban phap luat quy dinh vé trach nhiém cua nguoi ding dau, dic
biét 1a cac van ban phap ludt truc tiép quy dinh vé trach nhiém ctia ngudi dung dau co
quan, t6 chirc, don vi nhu trong thi hanh nhiém vy, cong vy, trong phong chéng tham
nhiing hay trong thuc hanh tiét kiém, chéng lang phi..., tic gia ludn an khong tim thiy
diéu khoan nao giai thich hay “duy danh dinh nghia” thé nao 1a “ngudi dimg du co
quan, t6 chire, don vi”, dé qua do co6 cach hiéu thé nao 1a “nguoi ding dau CQHCNN”.
Nghi dinh 157/2007/NP-CP Quy dinh ché dé trach nhiém doi véi nguoi ding dau co
quan, 16 chirc, don vi ciia Nha mude trong thi hanh nhiém vu, cong vu khong co6 diéu
khoan nao giai thich thé nao 1a “ngudi dimg dau co quan, t6 chirc, don vi”, trong khi co
phan giai thich thé nao 1a “cap pho ciia ngudi dimg dau co quan, t6 chirc, don vi ciia Nha
nude” cing mot sb tir ngit khac. Twong tw nhu vay, trong Nghi dinh 107/2006/NP-CP
ngay 22/9/2006 ciia Chinh phii quy dinh xit 1y trach nhiém ciia ngieoi ding dau co' quan,
16 chirc, don vi khi dé xay ra tham nhiing trong co' quan, 16 chirc, don vi do minh quan Iy,
phu trach ciing khong tim thiy diéu khoan nao giai thich cach hiéu thé nao 13 “ngudi
dumg dau co quan, t6 chirc, don vi”, ma chi giai thich ba thuat ngir: “cap phé ciia ngudi
ding dau”, “trach nhiém tryc tiép”, “trach nhiém li€én d61”. Con trong Nghi dinh
103/2007/NP-CP Quy dinh trach nhiém ciia ngwoi dirng dau co quan, 6 chirc, don vi va
trach nhiem cua CB,CC, vién chirc trong viéc thyc hanh tiét kiéem, chéng lang phi, c6
giai thich vé “ngudi dimg dau co quan, to chirc, don vi” nhu saw: "Nguweoi dirng dau co
quan, t6 chirc, don vi" quy dinh tai Nghi dinh nay la nguwoi dimg dau cdc co quan, to
chire, don vi dirge giao quyén han va trach nhiém trong sir dung va qudn 1y ngdn sdch,
tai san nha mede hodc ciia co quan t6 chire, don vi dwoc giao quan 1y von, tai san nha
meée”. Co thé thay, cach giai thich nay khong nhim myc dich 1am rd ¥ thé nao 1 nguoi
dimg dau, ma chi nhdm khoanh ving pham vi nguoi ding dau 1a trong khu vuc nha
nude ma khong phai nguoi dimg dau & khu vire tur nhan. Nhu vy, cach giai thich nay
cling khong 1am 15 thé nao 1a ngudi dimg dau co quan, t6 chirc, don vi. Do o, thé nao 1a

“nguoi dimg ddu CQHCNN” vén 1a mot cau hoi chua c6 101 giai dap.
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C6 thé noi, ddy 1a mot han ché rat 16n ciia hé thong cac quy dinh vé trach nhiém
ctia ngudi dimg ddu CQHCNN ¢ Viét Nam hién nay. Ching ta da chimg kién, mot thoi
gian dai trudc thoi diém Luat CB,CC 2008 va Luat vién chire 2010 ra doi, viéc quan ly
quan 1y CB,CC, vién chirc & Viét Nam gip rat nhiéu kho khin ma mot trong nhimng
nguyén nhan co ban 13 do cac vin ban phép luat trudc do chua x4c dinh 13 thé nao 1a Can
bo, thé nao 1a Cong chuc, thé nao 1a Vién chuc. Gioy day, van dé tuong ty duong nhu
dang 1dp lai v6i cac quy dinh vé trach nhiém cta nguoi dimg dau CQHCNN.

“Khoang trong” trong viéc x4c dinh thé nao 14 ngudi dimg dau co quan, to chir,
don vi, thé ndo 13 nguoi dimg ddu CQHCNN c6 thé dan dén nhiéu hé qua, trong d6, hé
qua 16n nhét 12 khé xac dinh 13 rang Ai la ngwoi dimg dau COHCNN. Ban than Thu
tuéng Nguyén Tan Diing ciing ban khodn véi viée tra 10i cau hoi: “Ai 1a ngudi ding
dau?” Theo Thu tudng, “Nghi dinh vé xit Iy trach nhiém nguwoi dimg dau ban hanh tir liu
roi nhung dén nay dp dung thiee té van rat nhing nhang. Chang han tiéu cuc, tham
nhiing xdy ra ¢ don vi thuc so thi gidm doc sé hay chii tich tinh la ngwoi ditng dau?
Néu 6 cdp cao hon, thi chii tich tinh hay bi thir tinh méi la nguwoi dimg dau?” [145)]. Khi
gop ¥ cho Du thdo Luat phong chdng tham nhiing stra d6i ndm 2012, dai biéu Qudc hoi
Duong Trung Quéc ciing c6 ban khoan tuong tw. Ong phén tich: khi Dy thao Luét quy
dinh ring “nguoi dimg dau co quan, to chirc, don vi c6 trach nhiém...4p dung Luat nay
va cac luat khac c6 lién quan dé to chic phong chéng tham nhiing trong co quan, to
chirc, don vi do minh quan 1y thi “nguoi dimg dau” ¢ dy 1 ai: giam doc hay bi thu?
[152]. D6 1a chua ké dén trong cac CQHCNN hoat dong theo co ché tap thé lanh dao, ca
nhan phu trach nhu Chinh phii, UBND cac cép, thi nguoi dimg dau 14 ai: tap thé, hay ca
nhan?

Thir hai, cdc quy dinh phdp ludt chwea thong nhdt cach hiéu vé ngi ham thudt ngiv
“trach nhiém” ciia nguoi dimg dau COHCNN.

Nghién ciru cac VBQPPL lién quan dén trach nhiém cua nguoi dimg dau
CQHCNN, c6 thé nhan théy thuat ngtr “trach nhiém” xudt hién véi tan suit cao. Tuy
nhién, thé nao 13 “trach nhiém”cua cac chic danh nay thi lai co6 nhiéu cach hiéu khac

nhau, chua c6 sy thong nhat vé ndi ham. Cliing mét thuat ngir “trach nhiém”, nhung mot
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sO van ban hiéu “trach nhiém” 14 nhitng viéc nguoi dimng dau phdi lam, dirgc lam, khéng
dwoc lam, mdt sd van ban hiéu 13 bj xir ly trach nhiém (chiu trach nhiém), va mot s6 vin
ban khac thi hiéu theo cd hai nghia trén.

Truong hop thir nhat, trach nhiém duoc hiéu 13 “nhiém vu, quyén han”. Vi du,
trong Nghi dinh 36/2012/ND-CP quy dinh vé chitc ning, nhiém vu, quyén han va co cau
16 chirc ciia Bé, co quan ngang B9, khi quy dinh “trach nhiém cta B truong”, da ligt ké
ra nhitng viéc ma B0 truong dugc 1am, phai lam, khong dugc lam dbi véi Bo, dbi véi
Chinh phu va Thi tudng Chinh phu, déi véi cac B trudng khac, di voi UBND céc cép,
ddi véi cac co quan cua Quéc héi, dai biéu Quéc hdi, véi cur tri. Nhu vay, véi cach quy
dinh nay, c6 thé thay, trach nhiém & day dwoc hiéu 13 “nhiém vy, quyén han”. Va trén
thuc té, co rat nhiéu van ban vé trach nhiém cua cac chic danh trong cac CQHCNN déu
quy dinh theo cach nay.

Truong hop thir hai, trach nhiém dugc hiéu theo nghia 1a “bi xtr ly”, “chiu trach
nhiém”. Vi du, trong Ludt CB,CC 2008, Piéu 70 quy dinh vé cic trudng hop “Mién
trach nhiém d6i véi CB,CC” nhu sau: CB,CC duwoc mién trach nhiém trong cac truong
hop sau ddy: 1. Phai chdp hanh quyét dinh trdi phdp ludt ciia cdp trén nhung da bdo cdo
nguoi ra quyét dinh trude khi chdp hanh; 2. Do bat khd khdng theo quy dinh ciia phdp
ludt. “Mién trach nhiém” & ddy dugc hiéu 1a “khong phai chiu trach nhiém, khong phai
ganh chiu ché tai xtr 1y”. Nhu vy, trach nhiém & day duoc hiéu 14 “chju trach nhiém”.

Truong hop thir ba, trach nhi¢m dugc theo ca hai nghia: viéc dugc lam, phai lam,
khong dugc lam, va néu vi pham s€ bi xtr ly. Vi du, Nghi dinh 157/2007 st dung cum tur
“ché o trach nhiém” d6i véi nguoi dimg dau co quan, to chire, don vi ciia Nha nudce
trong thi hanh nhiém vu, cong vu va ¢6 giai thich cum tir nay nhu sau: "Ché do trach
nhiém" doi véi ngwoi dimg dau, cdp phd ciia nguoi ditng dau co quan, t6 chire, don vi
cua Nha nuoc la toan bg cac quy dinh vé chirc nang, nhiém vu, quyén han va tham quyén
dige Nha nude giao cho ngueoi dimg dau, cdp phé ciia nguwoi dimg dau,; trieong hop vi
pham sé bi xir 1y (Khoan 2 Diéu 3). Theo cach giai thich nay, ché do trach nhiém cua
nguoi dimg dau bao gom: Nghia vu, quyén va viée xtr 1y (chiu trach nhiém) néu vi pham

cac quy dinh vé nghia vu va quyén.
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Nhu vdy, trong cic vin ban phap luat vé trach nhiém cua ngudi ding dau
CQHCNN hién nay van ton tai nhiéu cach hiéu khac nhau vé thuat ngir “trach nhiém”.
Vi 18 d6, trong thuc tién ap dung phap luat vé trach nhiém cta nguoi dung dau, nhiéu v
kién cho ré“mg: thuat ngtr “trach nhiém” ¢ Vi¢t Nam hién nay la mot khai niém hét stic
“m& 40", khong 16 rang, va “trach nhiém cuia ngudi dimg dau” ciing theo d6 ma trd nén
“mo hd”, kho xac dinh. Piéu ndy c6 thé din dén cach tu duy, cach hanh xir va thai do
khong théng nhat dbi véi viée thuc hién “trach nhiém” cia timg nguodi ding dau
CQHCNN ciing nhu dbi véi viée xir Iy trach nhiém ngudi dimg dau CQHCNN cua cac
CQNN. Diéu d6 di nguoc lai v6i cac nguyén tic cia phap luat.

Thit ba, cdc quy dinh vé trach nhiém chinh tri ciia nguoi ditng dau COHCNN
chira theo kip doi hoi, yéu cau cua thiee tién. Cac quy dinh méi chi dimg lai & viée quy
dinh chung chung, chua 6 rang, cu thé vé ndi dung, co s, ché tai, cach thuc, quy trinh,
thi tyc. .. ap dit trach nhiém 1én cac chi thé cua trach nhiém chinh tri. Vi du, Diéu 13
Ludt vé hoat dong giam sat cua Quéc hoi 2003 quy dinh: Uy ban thuong vu Qudc hoi
hodc mét nhom tir 20% dai biéu Qudc hoi co thé dé xuét viée “bo phiéu tin nhiém” dbi
véi voi nguoi gitr chirc vu do Quéc hoi bau hoic phé chuén. Tuy nhién, Luit nay hoan
toan khong dé cap dén viéc 1am thé nao dé co thé thu thap duoc su d@)ng v cua 20% té)ng
s6 Pai biéu Qudc hoi dé co thé dua ra dé nghi bo phiéu bét tin nhiém.

Thir tu, cdc quy dinh vé trach nhiém phdp Iy ciia ngwoi dirg dau COHCNN chuwa
thiee sw ré rang. Nhin chung, cac quy dinh vé& quyén cta ngudi dimg dau CQHCNN qua
chung chung, va thién vé quy dinh quyén loi hon 14 quyén han dugc lam dé thyc hién t6t
cac nghia vu duoc giao. Pong thoi, cac tiéu chi dé xac dinh két qua thyc hién trach
nhiém ctia nguoi dimg dau CQHCNN méi chi dimng lai ¢ nhitng ddu hiéu bé ndi nhu thoi
han hoan thanh cong vu, khdi lugng cong viéc phai hoan thianh ma chua lam rd tiéu
chuan két qua & goc do chat luong.

Thit nim, cdc quy dinh vé trach nhiém dao dirc chii yéu mang tinh dinh hiréng
nhiéu hon la quy dinh cu thé. Vi du: ngudi ding ddu CQHCNN duogc quy dinh c6 nghia

vu “trung thanh” véi T6 quoc, Pang va Nha nudc, tuy nhién, lam thé nao dé cé thé do
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luong dugce nghia vu trung thanh nay lai chua rd, hay nghia vu “tdn tuy phuc vu nhan
dan” ciing I3 diéu rat triru tugng, kho kiém chung.

2.2. THUC TRANG THUC HIEN TRACH NHIEM CUA NGUOI PUNG
PAU CQHCNN O VIET NAM HIEN NAY

2.2.1. Thuc trang thue hién cac Nghia vu ciia ngudoi ding diu CQHCNN

2.2.1.1. Nhitng wu diém

Thoi gian qua, vi¢c thuc hién cac nghia vu ciia nguoi dung dau CQHCNN ¢ Viét
Nam d3 dat duge mot s6 wu diém, thé hién qua cac mat co ban sau:

Thir nhdt, nguoi dimg dau COHCNN da thuc hién viéc quan Iy, sir dung cdc
nguon lyc dau vao nhi can bg cong chire, tai chinh céng, tai san cong, théng tin dat
diege nhitng két qua nhat dinh. Trong viéc qudn Iy CB,CC, danh gia chung, thoi gian
qua, dudi su diéu hanh cta nhitng ngudi dimg ddu CQHCNN, cac CQHCNN Viét Nam
da trién khai tuong dbi déng bd cac khau: quan ly, danh gia, tuyén chon, quy hoach, dao
tao, bdi dudng, luan chuyén, bd tri, st dung va thyc hién chinh sach can bg, trong do
cong tic quy hoach, dao tao va luan chuyén can b co nhitng chuyén bién tich cuc. Do
do, “doi ngii can bo dwoc bo sung vé s6 lwong, chii trong nang cao vé chat luong” [19,
tr.163). Viéc quan Iy tai chinh céng da c6 nhimg tién bo dang ké. Thanh tyu 10 nam cai
cach tai chinh cong (2001-2010) da dat duoc nhitng két qua nhu: Co ché phan cap quan
Iy tai chinh va ngén sach di co nhitng d6i méi quan trong. Viéc quan 1y va diéu hanh
ngan sach tiép tuc duge ddi méi, nguén thu ngan sach tiép tuc tang va dugc tap trung kip
thoi. Co ché tai chinh cho cac loai hinh t6 chirc trong hé théng HCNN da budc dau dugc
d6i méi voi nhimg két qua tich cyc trong trién khai co ché khoan bién ché va kinh phi
quan 1y hanh chinh va co ché tai chinh cho cac don vi su nghi¢p co thu. Viéc trién khai
Nghi dinh s6 130/2005/ND-CP ngay 17/10/2005 ciia Chinh phii vé ché dé tw chi, tw chiu
trach nhiém vé sir dung bién ché va kinh phi chi hanh chinh da dugc gﬁn nhu 100% cac
b, nganh, dia phuong thyc hién. Thanh phé H6 Chi Minh, tinh Binh Dwong trién khai
thuc hién & 100% s6 xa [157). Viéc quan Iy tai san cong, qudn 1y thong tin cua cac

CQHCNN nhin chung d nd luc thuc hién theo cac quy dinh cua nha nude.
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Thir hai, hoat déng lanh dao, quan Iy ciia ngwoi dimg dau COHCNN da dat dwoc
nhitng két qua dang ghi nhén, thé hién qua cdc néi dung sau:

Mét la, vé ban hanh cdc quyét dinh qudn 1y, ngudi dimg dau cac CQHCNN &
Viét Nam trong pham vi thim quyén di c6 nhiéu thanh tyu trong viéc ban hanh cc vin
ban quan 1y, thé hién tip trung qua hé théng cac vin ban phap luat dugc ban hanh thoi
gian qua. Theo quy dinh cua Ludt ban hanh van ban quy pham phdp ludt 2008, cac
CQHCNN c6 vai trd rét quan trong trong viéc dua ra sang kién, t6 chtc soan thao, ldy
kién, thao luén, tiép thu, chinh ly, thong qua, ky ban hanh cic van ban quy pham phap
luét trong pham vi tham quyén quan 1y. C6 ¥ kién cho rang, thuc tién lap phap Viét Nam
cho thdy, vai trd tham gia hoat dong 1ap phap cta Chinh phu trong timg giai doan ciia
quy trinh lam luat 1a rat 16n. Chinh phu chiu trach nhi€ém soan thdo va dé trinh téi gﬁn
90% céc du an luat ra Qudc hdi [176]. Do do, nhiing thanh tyu dat dugc trong viéc xay
dung, ban hanh céc van ban quy pham phép luat la mot phuong dién quan trong dé ghi
nhan viéc thuc hi¢n trach nhi€ém cta nhitng nguoi dung dau CQHCNN. Trong nhiém ky
Qudc hoi khoa X1, khoa XII tinh dén hét thang 7/2010, Chinh phu d trinh Quéc hoi trén
100 dy 4n luat. Mdi ndm trung binh Chinh pht ban hanh gan 200 nghi dinh, thong qua
d6 da tao 1ap co sé ving chac cho cai cach thé ché, thuc hién su két hop giita cai cach 1ap
phép va cdi cach hanh chinh. Mgt loat cac luat dugc ban hanh nhu Ludt Doanh nghiép,
B§ Luat dan sy, B6 Luat lao dong, Luat Pau tu, Luat Canh tranh, Luat Pha san, Luat
Xay dung, Luat Dt dai, Luat Hai quan, Luat Thuong mai, Luat Dién lyc v.v... da kip
thoi khéc phuc tinh trang thiéu luat dé diéu chinh cc quan hé kinh té, dan sy va nhiéu
linh vuc khac ctua doi séng xa hdi, tao sy an tam, tin tudng cia ngudi dan va cac t6 chure
vao chinh sach cua Pang va Nha nude [5, tr.3].

Ngudi dimg dau chinh quyén dia phuong cac cép ciing ting cudng cong tac cai
cach thé ché, ban hanh cac van ban phéap luat theo thAm quyén dé t6 chire thuc hién va cu
thé hoa cac thé ché do trung wong ban hanh vao diéu kién cu thé cia timg dia phuong.
Pang cha v phai ké dén cac van ban, thé ché duoc cac dia phuong dic biét quan tim
trong thu hut dau tu, xay dung khu cong nghiép, giai phong mat bang, hd tro cac thanh

phéan kinh té phat trién, phan cap, uy quyén cho cac s& va cap huyén trén nhiéu linh vuc
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v.v... Nhiéu dia phuong 1am tdt cong tac nay nhu thanh phé H6 Chi Minh, Pa Nang,
Ha Noi, Vinh Phuc, Nam Dinh, Hai Phong, Ba Ria-Viing Tau, Binh Duong, Bén Tre,
Céan Tho v.v. [156].

Hai la, vé hoat dong cung iing dich vu céng & Viét Nam nhimg nim vira qua da
thu dugc nhiing két qua to 16n, dap ung dugc nhu ciu co ban vé dich vu cong cua xa hoi.
Dudi tdc dong cta cong cuoc CCHC, nguoi ding dau cac CQHCNN d nd Iyc chi dao
cai tién 18 16i lam viéc, giam bot cac thu tuc gay phién ha, thuc hién co ché “mdt cira”,
“mot ctra lién thong”, rat ngan thoi gian tiép nhan va giai quyét cac loai hd so nham nang
cao chit luong phuc vu nguoi dan. Céc dich vu sy nghi¢p cong nhu gido duc, dao tao, y
té, khoa hoc, thé thao... dic biét phat trién vé s6 lugng. Céc dich vu cong cong nhu dién,
nudce sach, van tai cong cong, tai chinh ngan hang... déu duoc cac CQHCNN quan tAm
dau tu dé dap tmg nhu ciu ctia ngudi dan.

Ba la, viéc thuc hién trach nhiém cua nguoi dung dau CQHCNN co tac dong tich
cuc dén thanh tuwu phat trién kinh té - xd hoi cua dat nuwde. T Ddi méi dén nay, Viét
Nam d3 dat duoc nhitng két qua to 16m va ¢ ¥ nghia quan trong trong phat trién kinh té -
xa hoi. Theo danh gia ciia chuyén gia nudc ngoai, ké tir khi trién khai cai cach kinh té
theo chwong trinh d6i méi tir cudi nhitng nam 1980 Viét Nam dé c6 nhimng budc dai trén
con dudng phat trién kinh té - xd hoi. Viét Nam timg 1a mot trong nhimg nudc nghéo
nhét chau A khi bt ddu chuyén doi kinh té da dat duoc vi thé qudc gia c6 thu nhép trung
binh (thap) [68, tr.2]. Con theo danh gi4 ciia Pang CSVN, mudi nam thyc hién Chién
luoc phat trién kinh té - x hoi 2001 - 2010 1a giai doan dat nudc ta dat duoc nhing thanh
tiru to 16n va rat quan trong. Kinh té ting truong nhanh, dat téc do binh quan 7,26%/mam
[19, tr.177]. Trong giai doan 2006-2011, nén kinh t& vuot qua nhiéu khé khin, thach
thirc, co ban giit vimg 6n dinh kinh t vi mo, duy tri dugc toc do ting truong kha, cac
nganh nghé déu ¢ budc phat trién, tiém luc va quy mo nén kinh té ting 1én; gido duc -
dao tao, khoa hoc va cong nghé, van hoa va cac linh vuc xa hoi cé tién bo; béo vé tai
nguyén, méi trudng dugc chi trong hon; doi séng cac tang 16p nhan dan duoc cai thién;
chinh tri - xa hoi 6n dinh; quc phong, an ninh dugc ting cudng; doc lap, chi quyén,

thong nhat, toan ven lanh thd duoc giit viig; hoat dong ddi ngoai, hoi nhap qubc té duoc
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mao rong, vi thé, uy tin cua nudc ta dugce nang cao; phat huy dan chu co6 tién bo [19, tr.16-
17].

DPoéng gop vao nhimng két qua nay c6 mot phan khong nho tir viée thyuc hién trach
nhiém ctia nhitg ngudi dimg ddu CQHCNN. Cac CQHCNN 14 trung tim, 13 bd phan
nang dong nhét trong by may nha nudc, do do, hoat dong ctia cac CQHCNN c6 tac dong
manh mé, truc tiép dén doi sé)ng kinh té - x3 hoi ctia mot quéc gia, nganh, linh vuc, dia
phuong. Va chinh nhitng nguoi dimg dau CQHCNN déng vai tro 13 ddu méi, 14 trung
tam trong vi¢c trién khai thuc hién hoat dong cta cac CQHCNN.

Thuc té cho théy ¢6 nhiéu nguoi ding dau CQHCNN da danh tam strc, tri tug,
nhiét huyét dé thyuc hién t6t trach nhiém, dong gop manh mé vao sy phat trién kinh & xa
hoi cta dia phuong, nganh, linh vuc, qua do, ngudi dimg dau duoc danh gia cao. Pon ci,
cac ¥ kién phong van sau danh gia cao B truong Giao thong Van tai. “Thoi gian vira
qua c6 mot s6 BY truong dia “ghi diém” trong mdt cong ching, vi du nhw B truong
Giao thong van tai. Sau sat, quyél liet, dam noi, dam lam, dam chiu trach nhiém” (Pvs,
An danh, thang 12/2014). “Giao théng van tdi la mét nganh phire tap, von di qud tri tré,
nhieu “di san” ¢ van de. Nhung nguoi dung dau B¢ hién tai da lam duwoc nhiéu diéu:
“tram tuwéng” lam khong tot cong viéc, thuc hién hang loat dw dn dwong bé, dat ra quy
dinh cho giao théng dwong thiyy, nghi cdach thay doi dwong bay, tw nhdn héa hing
khong, kiém dinh xe chat ché hon, doi mdi tuyén dung cac nhan sy quan trong nhu Cuc
truong, Vu truong qua thi luyén... Do la nhitng hanh dong co tinh dot pha, thé hién mot
Bé trudng dang cé gdang thuc hién tot nhdt c6 thé trach nhiém ciia ngwoi dimg dau”
(Pvs PGS.TSKH Phan Xuén Son, thang 12/2014).

Déi voi Chit tich UBND cap tinh, c6 thé danh gia qua Chi s6 nang lyc canh tranh
cap tinh PCI (Provincial Competitiveness Index). Pay 1a chi sb danh gia va xép hang
chinh quyén céc tinh, thanh ciia Viét Nam vé chat luong didu hanh kinh t va xay dung
moi truong kinh doanh thuan loi cho vig¢e phat trién doanh nghi€p dan doanh, do do6, co
thé thong qua chi s6 nay dé danh gia mot cach twong ddi két qua thuc hién trach nhiém
ctia ngudi dimg ddu CQHCNN cac tinh, thanh phd & Viét Nam hién nay. Trong 5 nim
qua, céc tinh c6 chi ) néing lyc canh tranh cao 1a Pa Nang, Lao Cai, D@)ng Théap, Binh
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Duong. Pon ctr nhu Pa Ning: Trong ba nam lién tir 2008-2010, Pa Néng c6 chi s6 PCI

ding dau ca nude [142]. Nam 2013, Pa Nang tiép tuc duy tri vi tri nay. Trong nhiing

nam gan ddy, Da Ning da tich cuc dau tu xay dung co s ha tang, cai thién méi truong,

nang cao an sinh x4 hoi va dugc coi 1a "thanh phé déing séng" ciia Viét Nam [131].
2.2.1.2. Nhitng han ché

Bén canh nhiing uwu diém, viéc thuc hién cac quy dinh vé nghia vu cua nguoi
dung dau CQHCNN c6 nhiing han ché, thé hién trén cac mat sau day:

Thit nhat, han ché trong viéc quan Iy, sir dung cdc nguon lye dau vao.

Mét g, trong quan Iy, siv dung CB,CC. Nhin chung, nhiéu ngudi dimg dau
CQHCNN chua Iam hét trach nhiém trong quan Iy can bd cong chitc dudi quyén. Trong
tuyén dung, nan “chay céng chirc” dang 13 van dé “néng” trong xa hoi. Trong sir dung,
bd nhiém, dé bat con nhiéu bat cap, nan “chay chuc chay quyén” dién ra phé bién, dan
dén dat ngudi khong dang vi tri, 1am phat sinh nhidu van dé trong qua trinh hoat dong
cua CQHCNN. Viéc dao tao, phat trién CB,CC nhin chung con kém hiéu qua. Vige xu ly
cac hanh vi vi pham trach nhiém céng vu ddi véi can bd cong chirc dudi quyén chua
dam bao tinh nghiém minh, kip thoi... Thuc trang nay phan anh thuc t& nhimng ngudi
dimg dau CQHCNN thyc hién chua hiéu qua viée quan 1y, st dung CB,CC. “Hdu hét
nguoi dimg dau chwa thiee hién tot viée tdp hop, sie dung nguon nhéan lyc thude quyén
quan ly”” (Pvs ThS. Pham Binh, thdng 12/2014).

Hai la, trong quan ly, sw dung tai chinh cong. Panh gia chung, viéc thu - chi ngan
sach ctiia cac CQHCNN ¢ Trung wong va dia phuong con nhiéu bat cap. “Pau tw van
dan trdi. Hiéu qua sir dung cdc nguéon von dau tw con thdp, con that thoat, lang pht” [19,
tr.166]. Piac biét, hién nay, tinh trang tham nhiing “chira dwoc ddy i ma con tiép tuc
dién bién phirc tap” [19, tr.173], “dd dén mirc bdo dong” [107]. Theo chi s6 nhan thirc
tham nhiing 2012 (CPI) do T chtrc Minh bach quéc té (TT) cong bd, Viét Nam dtng thir
123 trong s 176 qudc gia va ving lanh thd, véi mic diém thap: 31/100 [106]. Tham
nhiing & nudc ta hién nay xay ra & hau khap cac cap, cic nganh, & moi linh vyc ciia doi
song xa hoi, "lim hic nghi hét sirc sot rudt, nhin vao dau ciing thdy, so vao ddu ciing

c6..." [128], nhung trude hét phai ké dén & bd may hanh phap. Trong mét cudc diéu tra,
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Ban Nbi chinh Trung wong cong bd danh sach liét ké 10 co quan tham nhiing phd bién
nhét Viét Nam, thi d6 déu 1a cac co quan thudc bd may HCNN [130].

Ba la, trong quan Iy, sir dung tdi san céng, tinh trang lang phi, that thoat dién ra
vO cung nhirc nhéi. Viéc quan ly, st dung tai san cong nhu dién, nude, may moc, thiét bi,
tru 56, xe cong... tai cic CQHCNN c6 hidu ning sir dung khong twong xtmg véi sb tién
b6 ra, gay lang phi 16n. Pic biét, ngudn tai nguyén khoang san, tu nguyén dat, tai
nguyén rimg dang dan can kiét do nhiing bét cap trong quan 1y va khong bén vimg trong
khai thac. Cac tai nguyén khoang san nhu vang, thiéc, dong, boxit...khong duoc quan ly
chat ché khién ngudn loi quéc gia chay vao thi tu nhéan, vao loi ich nhém, con nguoi din
phai ganh chiu nhimng tac hai khung khiép boi sy 6 nhiém méi truong. Vé quan 1y tai
nguyén dat, rat nhiéu noi dat dai nam trong céac dy an treo, bi bé hoang hodc phuc vu cho
cac muyc dich khong thiét thuc trong khi nguoi dan khong co dt dai dé canh tac. V& tai
nguyén rimg, tinh trang pha rimg hién nay dang dién ra hét stiic ngang nhién va cong khai
& hau hét cic dia phuong ¢6 rimg. Vi du nhu ¢ Tay Nguyén. S6 lidu thong ké do Cuc
Lam nghiép (Bo Nong nghiép va Phat trién Nong thon) vira cong bd nam 2013 cho thay:
chi tinh tir ndm 2007 dén 2013, 5 tinh Tay Nguyén da mat di hon 129.600 ha rimg, trung
binh mdi ndm mat hon 25.700 ha. Pay 1 dién tich rimg bi mét 16n nhat trong thoi gian
nhanh nhét tir trude dén nay. Rumg Tay Nguyén di va dang bj tan pha nghiém trong va
ding trudc nguy co tan diét. Nhidu canh rimg cua dai ngan Tay Nguyén gio chi con 1a
nhitng dai doi troc bét tan [123].

Thuyc té nay vo cung nhirc nhdi. Pang CSVN danh gia: “quy hoach sir dung dat
dai, tai nguyén khodng san con yéu, gdy lang phi, that thodt Iém” [19, tr.167]. Va mot
cau hoi lén dugc dat ra, do la, dé xdy ra tinh trang nhu vy, nguoi ding dau cac
CQHCNN liéu d4 thuc hién tron nhiém vu, quyén han duoc giao hay chua?

Bén la, trong quan 1y théng tin. Viée thu thap, xir 1y thong tin phuc vu cho qué
trinh ra quyét dinh ctia nguoi dimg ddu CQHCNN con nhiéu bat cap. Noi dung thong tin
thiéu chinh xéc, nghéo nan, cach thirc thu thap thong tin thiéu khoa hoc, nhiéu khi mang
tinh hinh thirc gay anh hudng nghiém trong dén chét lugng ciia cac quyét sach quan 1y,
dan dén nhiéu chinh sach ra doi nhung thiéu tinh kha thi, khéng di vao thyc tién, tham
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chi bi phan tmg tir phia du luan. Bén canh d6, su cong khai, minh bach thong tin vé qua
trinh hoat dong va két qua hoat dong ctia cac CQHCNN trudc cac co quan hitu quan,
trudc nguoi dan con la vén dé 16n, chua duoc thuc hién tot.

Thit hai, han ché trong viéc thuc hién cac chucc nang lanh dao, quan ly. Mac du
nhitng nguoi dimg dau CQHCNN cac cap di nd lyc thuc hién cac chic nang nhu 1ap ké
hoach, td chirc, 1anh dao, kiém tra, nhung hi¢u qua dat dugc chua cao. Nhiéu CQHCNN
thuc hién chirc nang nhi¢m vu khong c6 ké hoach, chién luoc hop 1y, “dugc chiang hay
ch¢”, gay lang phi, kém hiéu qua. Viéc t6 chire thuc hién chirc nang, nhi¢m vu con nhiéu
bat cap, lang tang, nhiéu noi thuc hién theo kiéu “danh tréng bo dui”. Viéc lanh dao,
kiém tra trong nhiéu CQHCNN khéng sdu sat, gdy tac dong xau dén tinh than, dong lyc
1am viéc ctia CB,CC. Vi nhiéu Iy do, trong d6 c6 su budng 1ong quan 1y ciia nguoi dimg
dau CQHCNN, nén xay ra tinh trang tinh than trach nhiém, y thuc t6 chic ky luat cua
mot bd phan CB,CC con yéu, phong céach lam viéc chdm ddi méi; tinh than phuc vu
nhan dan chua cao; t¢ quan liéu, tham nhiing, sach nhiéu nhan dan chwa dugc ngin chin
gay nén su tri tré, trd ngai lon cho cong cudc cai cach, lam giam hi¢u luc cua by may nha
nudc.

Thir ba, han ché vé két qua hoat dong lanh dao, quan Iy cia nguoi ditng dau
CQOHCNN.

Mét 1, viée ban hanh cdc van ban quan 1y chua dap tmg duoc yéu cau thyc tién
vé sd luong, chét lugng, thoi han ban hanh. Hién nay con nhiéu linh vuc, nhiéu quan hé
xa hoi chua duogc phap lut diéu chinh hodc chdm dugc diéu chinh. Nhiéu linh vyc du da
¢6 Luat nhung vi nhiéu diéu khoan trong luat chi mang tinh chat quy dinh khung, do d6
lai phdi chd vin ban huéng dan. Luat ché Nghi dinh, Nghi dinh che Thong tu 13 thuc té
kha phd bién khién nhiéu dao luat ban hanh nhung viéc trién khai thyc hién gip nhiéu
khé khan. Bén canh do, cac quyét dinh quan 1y da ban hanh chwa dap tmg duoc yéu cau
vé chat lugng. Nhin chung, “sé liong van ban dwoc ban hanh nhiéu, nhing chat lwong
chira cao” [5, t.6]. Thyc t& nay cho thiy nhiéu ngudi dimg dau CQHCNN cac nganh,

linh virc chua thuc hién t6t trach nhiém ban hanh vin ban quan ly.
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Hai la, hoat dong cung ung dich vu cong méi chi dung lai ¢ vige dap img duoc
céc nhu cau co ban ctia nguoi dan vé s luong, nhung chét lugng, gid ca, thai do phuc vu
con nhiéu didu dang ban. Hoat dong cung tmg dich vu hanh chinh cong van con giy
nhiéu khé khan bét loi cho ngudi dan, can bd cong chire thira hanh hay c6 nhitng hanh vi
tiéu cyc, sach nhidu, giao tiép voi dan thi lanh ling v6 cam. “Ngwoi ddn, doanh nghiép
van phai chat vat voi cdac thu tuc hanh chinh nhiéu khé, ruom ra, du la dén “mét cira”
nhung van dung phdi nhiéu “khéa” va khéa ndo ciing phdi “béi tron” mdi cé hy vong
xong vigc” [125]. Hoat dong su nghi€p cong nhu gido duc, y té, vin hoa, khoa hoc, thé
duc thé thao... thuong bi ngudi dan kéu ca, phan nan vi chat luong thap, nhiéu van dé
tiéu cuc, bé bdi. Cac dich vu cong cong nhu bao v¢ moi truong, cung img nudc sach,
dién, cong vién, cdy xanh, van tdi cong cong... hoat dong kém hi€u qua, gia thanh cao
nhung chét luong dich vu chua twong xtng.

Nhu mét h¢ qua, sy hai long ctia nguoi dan ddi voi nhiing dich vu nay 1a khong
cao. Mac du thoi gian qua mot s6 b, nganh, dia phuong da cong bd két qua khao sat sy
hai 1ong ciia ngudi dan vé cac dich vu cong rat cao, 1én dén 80%, tuy nhién, con sd nay
khong thuc sy chinh x4c, ma trén thuc té chi dat mirc dudi trung binh, khoang 40%
[165]. Theo céc tac gia cubn Cdi cdch hanh chinh Viét Nam, thuc trang va gidi phdp,
viée cung cap dich vu cong & Viét Nam c6 chat luong thap hodc mirc d6 hai 1ong thap. Y
tuong “phuc vu nhan dan” c6 nguy co tré thanh “nhan dan phuc vy” trong tam tri cia
mot sb can bd quan lidu [51, tr.261,267].

Ba la, viéc dat dwoc cac muc tieu va nhiém vu co y nghia xa hoi cia CQHCNN
con nhiéu han ché. Theo bdo céo ciia Chinh phu, thoi gian qua, bén canh nhiing thanh
tiu dat duoc, viée thuc hién quan 1y kinh t& x3 hoi ciia Chinh phu van con nhiéu “han
ché, yéu kém”. Kinh té vi mé chua vitng chic. Chat lugng, hiéu qua, stic canh tranh ctia
nén kinh té chua dugc cai thién nhiéu. Ning luc dy bao kinh té, xa hoi con han ché, chua
dap timg yéu cau. boi séng ctia mot bo phan nhan dan, nhit la vung sau, vung xa va déng
bao dan toc thiéu sé con nhiéu kho khin. Két qua QLNN cua cac nganh, linh vyc nhu
Gido duc dao tao, Khoa hoc cong nghé, Y té, Van hoa, thong tin, thé duc thé thao, Tai

nguyén, moi truong, Cong an, Giao thong van ti... van con rat nhi€u han ché. Gido duc
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dao tao, khoa hoc va cong nghé chua dap ing yéu cau ning cao ning suit, cht luong va
strc canh tranh cta nén kinh t&. Con nhiéu han ché, yéu kém trong cong tac bao v¢, cham
soc stc khde nhan dan va tinh trang qua tai bénh vién cham dugc khic phuc; quan ly gia
thude va dich vu y té chua tot. Hoat dong van hoda, thong tin, thé duc, thé thao con nhiéu
han ché. Cong tac quan 1y tai nguyén, méi trudng con bat cap, 6 nhidm mai trudng tai
nhiéu khu cong nghi€p, co sd san Xuit, lang nghé, lwu vire séng van con ning né. Trat tu,
an toan x3 hoi van con nhiéu bire xtc, nhét 1 tinh trang t0i pham, t€ nan xa hdi, vi pham
phép lut giao thong, vé sinh an toan thuc pham... [114] [115]. “Viét Nam thodt khéi
chién tranh di 40 nam, nhung dén nay van la quéc gia c6 thu nhdp trung binh thdp,
nang luc canh tranh lhd}?, nang lyc quan tri cong lhd}?, cham diém mirc do trong sach —
chong tham nhiing ciing thap, kinh té - xa hoi tut hdu so véi thé gidi... Piéu d6 cho thay
hé théng cac COHCNN chua thyc hién {0t vai tro ciia minh, béi hé théng hanh chinh
dong vai tro quan trong trong viéc tao ra thang diém, thir hang cao thdp trong phat trién
kinh té - xd héi ciia quoc gia, ma vai tro quyét dinh la ngieoi ditng daw” (Pvs GS.TSKH
Phan Xuan Son, thang 12/2014).

2.2.2. Thuc trang thuc hién cic quy dinh vé Quyén cua ngwoi diung diu
CQHCNN

2.2.2.1. Nhiing wu diém

Panh gia chung, nhitng ngudi ding ddu CQHCNN di nd luc thyc hién quyén
han trong pham vi tham quyén cho phép trén cac linh vuc nhu ban hanh vin ban, t6 chiic
bd méy, quan 1y nhan su, quan 1y tai chinh...dé thuc hién cac chirc ning, nhiém vy cua
CQHCNN.

2.2.2.2. Nhitng han ché

Thir nhat, ¢6 tinh trang nguoi dung ddu CQHCNN khong ¢t quyén han dé thuc
hi¢n cac nhi¢m vu dugc giao, lam ndy sinh nhiéu kho khin trong vi¢c hoan thanh nhiém
vu. Pon ctt, ngudi ding dau CQHCNN phai chiu trach nhiém vé két qua hoat dong cua
co quan minh démg dau, nhung quyén han vé tuyén dung, sir dung cong chirc dudi quyén
lai bi han ché. Vi du nhu vy 14t tau & Lang C9, 18 ra thudc quyén xtr Iy cua B truong bd

Giao thong Van tai va Bo trudng phai chiu trach nhiém. Nhung néu ngudi dimg dau chiu
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trach nhiém thi ho phai c6 quyén bd nhiém, cach chirc can bo thude quyén. Trong khi Bo
truéng mubn bd nhiém (hay cach chirc) Téng cuc truong hay Tong gidm ddc thi phai
duoc Ban bi thu, Thu tuéng déng y. Do d9, trach nhiém ma B9 trudéng phai chiu 1a “vo
han”, nhung quyén thi “hitu han”, phai tuén theo quy dinh, theo phén cap [163].

Thit hai, c6 tinh trang nguoi dimg ddu CQHCNN thyc hién khong hét nhing
quyén han ma phap luat cho phép. Vi dy, trong cac CQHCNN ¢ tinh trang can bd cong
chire 1am viéce tré ndi, trong gid lam viéc nhung lai choi game, xem video hoic ngéi o
quan ci phé tan gau... nhung dudng nhu it bi xir ly. Hay truong hop khac, “theo quy
dinh thi 6 long, 1é dirong khong dwoc kinh doanh. Nhung nguoi dan thi cir kinh doanh va
chinh quyén thi thu tién phat, thu phi. Liéu ban than ngueoi ditng dau COQHCNN c6 ddm
ra quyét dinh dep bo khéng, dit ¢ quyén? C6 khi lai khdng dam lam dii biét la ding, vi
so mat loi ich ciia mét s6 nguoi, sg khong ai ung hg” (Pvs, An danh, thang 12/2014).

Thit ba, mot sb ngudi dimg ddu CQHCNN c6 biéu hién lam quyén, thuc hién
nhiing viéc khong dugc phép 1am, nhu ban hanh van ban vuot quyén, duyét chi vuot du
toan, thu cac khoan ngoai quy dinh... Vi dy, nam 2011, chi méi thuc hién kiém toan 28
tinh, thanh, Kiém toan Nha nuéc da phéat hién 23 dia phuong chi vuot du toan chi thuong
xuyén dugc HDND giao dau nam [133]. Lai c6 dia phuong, UBND xa bét noéng dan moi
vu ltia phai dong gop hang chuc khoan phi trai quy dinh, khién nguoi dan vo cling bic
xuc [172].

Thir tir, ¢6 su thiéu tuong thich gitta quyén han theo quy dinh va quyén han thyuc
té. Vi duy, trong thuc té hoat dong cta cac CQHCNN theo ché do két hop gitra tap thé va
ca nhan, do nhiéu nguyén nhin nén mic di chi 1a mot phiéu biéu quyét nhung v kién cta
Chu tich UBND lai mang tinh quyét dinh. Quyén han 16n trén thuc té va quyén han han
ché theo quy dinh phap luat tao ra tinh hinh khong kiém soat duogc viée sir dung quyén
han cua ngudi dung dau CQHCNN. Sy tip trung quyén trong tay tap thé c6 nguy co bi
bién dang, tré thanh hinh thire, vo ngoai cua su doc doan, ca nhan trong viéc ra quyét
dinh ctia nguoi lanh dao, quan 1y cao nhat. Nguy hai 1a & chd khi duoc bao vé bang 16p
VO quyét dinh tap thé, dan chu hinh thue sé tao ra tinh trang ca nhan nguoi lanh dao, quan

Iy ty tién, vo trach nhiém, 1am sai ma khong chiu trach nhiém san sang do 1i cho tap
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thé va dong thoi co quan quan 1y ciing khong dé xac dinh, truy ctru trach nhiém theo
phép luat d6i v6i nhitng vi pham d6 ciia ngudi dimg ddu CQHCNN.

2.2.3. Thuc trang thwe hién viée Chiu trach nhiém ciia nguwoi dimg diu
CQHCNN

2.2.3.1. Nhiing wu diém

Thir nhat, wu diém trong viéc chiu trach nhiém chinh tri.

Nhiing nguoi ding d4u CQHCNN d3 thyuc hién trach nhiém chinh tri trudc cac
CQNN, trudc nguoi dan, thé hién qua viéc thuc hién ché d6 béo céo Quéc hoi, HDND
theo dinh ky, tra 161 chét van vé viéc thuc hién chire nang, nhi¢m vu cia CQHCNN minh
dung dau, tuan tha quy trinh mién nhiém, bai nhiém theo quy dinh. Dic biét, khi thuc
hién chua tt vi tri ngudi dimg dau co quan, nganh, linh vuc, mot sé ngudi dimg dau
CQHCNN da dtmg ra “xin 16i”, “nhan trach nhiém chinh tri” trude Qudce hoi, HDND,
trudc ngudi dan. D6 14 nhimg dong thai thé hién tinh than chju trach nhiém chinh tri cia
nguoi dimg ddu CQHCNN.

Thi hai, wu diém trong viéc chiu trach nhiém phap 1y,

Thoi gian qua, nhiéu vu viéc, vu an lién quan dén trach nhiém cua nguoi ding
dau CQHCNN, dic biét, nhiéu vu viée mang tinh chét nhu nhiing “dai an” da dugc dua
ra nham xir 1y trach nhiém cua nhitng ngudi ¢6 lién quan, ddc biét 14 trach nhiém cia
nhiing ngudi dimg ddu CQHCNN mét cach nghiém minh, kip thoi. Mic di con nhiéu
véan dé can ban luan thém, tuy nhién, co6 thé ghi nhan do la nhitng uu diém trong viéc xur
Iy trach nhiém phap 1y ctia nhitng ngudi dimg ddu CQHCNN.

C6 thé 1ay vi du trong linh vuc phong chong tham nhiing. Theo béo cdo cua
Thanh tra Chinh phu, tong két nam nam tir 2008 dén 2012, Viét Nam da xét xir 1.455 vu
an tham nhiing, trong d6 c6 678 nguoi dimg dau va cap pho cua ngudi ding dau bi xir Iy
do thiéu trach nhiém dé xday ra tham nhiing. Cu thé, nam 2009, c6 149 nguoi dung dau bi
xtr Iy v6i 13 trudng hop bi xir 1y hinh sy, 50 ngudi bi khién trach, 58 nguoi bi canh cao
va 25 nguoi bi cach chirc. Nam 2010 c6 84 truong hop, xur 1y hinh su 19 nguoi, cach
chirc 15 ngudi, canh cdo 13 ngudi va khién trach 37 nguoi. Con con sb 1an luot cta cta

nam 2011 13 67 ngudi va ¢6 3 trudng hop bi xir Iy hinh s, 14 ngudi bi cach chic, sd
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nguoi nhan hinh thire ky luat canh co 1a 16 va khién trach 1a 34. Nam 2012, c6 44
trudng hop nguoi ding dau bi xu 1y, trong d6, c6 09 ngudi di xtr 1y hinh sy, 31 nguoi da
xu ly ky luat [113].

Thit ba, uu diém trong viéc chiu trdach nhiém dao durc.

Doi ngii CB,CC Viét Nam, trong d6 c6 nhing ngudi ding dau CQHCNN “rhin
chung, luén nhén thikc mét cach day di va diing dan bon phdn “cong béc”, trdach nhiém
phuc vu nhédn dan véi tinh than liém chinh, ¢6 ¥ thire to chire ky ludt va tinh than khdc
phuc kho khan vieot qua nhitng thach thirc cua cudc séng hién thuc d@é hoan thanh tot
nhiém v’ 2, tr.82]. Trong qua trinh thyc thi cong vu da xuét hién nhiing tAm guong,
nhitng dién hinh tién tién tiéu biéu cho dao duc, 16i sdng, liém khiét, di dau trong cudc
d4u tranh chong cac hién tuong tiéu cuc, thé hién tinh than tw chu, tu chiu trach nhiém
trude nhan dan trong thuc thi cong vu. Mot sé nguoi dimg dau CQHCNN thé hién tinh
than “lan x&” vi cong viéc, thyc hién trach nhi¢m véi tinh than céng hién, hy sinh vi cudc
song t6t dep hon cho nhan dan. Khi @ xay ra nhitng vu viéc trong pham vi quan 1y gy
anh huodng dén su 6n dinh, phat trién cua nganh, linh vyuc, dia phuong, mot ) nguoi
dimg dau CQHCNN d4 thé hién tinh than chiu trach nhiém dao dirc, nhan “16i” trén cac
phuong tién truyén thong, dong thoi nd lyc stra chira, khic phuc hau qua, ciing ¢6 nguoi
xin “tir chire”.

2.2.3.2. Nhitng han ché

Thir nhat, han ché trong viéc chiu trach nhiém chinh tri.

Theo nguyén 1y ctia trach nhiém chinh tri, néu thyc hién khong tot vai tro ding
dau, trong nhiém ky khong khién cho nganh, linh vyc, dia phuong 6n dinh, phat trién thi
nguoi dimg ddu CQHCNN phai chiu trach nhiém chinh trj bing cach xin 18i, c6 hanh
dong thiét thuc nham thay ddi hién trang va cao nhét 1a xin “tir chirc” — tu nguyén “lti
lai” @ nguoi c6 niang luc hon dam nhiém vi tri dimg dau.

Trén thé gidi, viéc tir chirc khi khong hoan thanh nhiém vu 1a diéu gan nhu binh
thuong va hién nhién d6i véi quan chirc. Vi dy don cir: O Trung Quéc, ndm 2008, khi
Xy ra vu sita c6 melamine, ngudi dimg dau chiu trach nhiém vé vu nay 1a Cyc truong

Cuc chat luong phai tir chirc. Thang 6 nam 2012, Bo truong Thuong mai My John
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Bryson tir chirc sau khi c6 lién quan té1 mdt vu tai nan giao thong. O Ai Cap, B0 truong
Giao thong va ngudi dimg dau nganh dudng sit di tir chirc sau vu tai nan tham khdc
gitra xe buyt va tau hoa ngay 17/11/2012 khién 51 em nho thiét mang. Nam 2013, Thu
tudng Latvia, 6ng Valdis Dombrovskis ciing da tuyén bd tir chitc dé nhan trach nhiém
sau vu sap tran siéu thj Maxima & thi d6 Riga khién 54 nguoi thiét mang. Thang 4 nim
2014, Thu tuéng Han Qubc Chung Hong-won xin tir chirc va nhén trach nhiém vé cach
xir Iy yéu kém cua chinh phit d6i véi vu chim pha Sewol 1am gan 300 ngudi chét hodic
mét tich. Thang 4 nam 2015, Tha tuéng Han Qudc xin tir chic vi vu bé bdi lién quan dén
tap doan Keangnam...

O Viét Nam, mac du thue té cho théy trong nhiéu linh vue, & nhiéu dia phuong
con t6n tai nhiéu yéu kém do sy quan 1y thiéu hiéu luc, hiéu qua cua ngudi dimg dau
CQHCNN, nhung thuc té cho thdy c6 rét it ngudi dimg ddu CQHCNN dam nhan trach
nhiém va dam chiu trach nhiém chinh tri. Trén dién dan Qudc hoi, HDND, s6 ngudi
dimg ddu CQHCNN dam cong khai xin 181 nhan dan, xin 13i ctr tri van chi “dém trén dau
ngén tay”, va hau nhu khong c6 nguoi dimg dau ndo t nguyén “tir chirc”, mic du van
dé tir chirc da duoc quy dinh trong Ludt CB,CC 2008. Céc ¥ kién phong van sau cho
rang: “Tir chirc la thudt ngit xa xi doi véi nhitng ngueoi dimg dau co quan HCNN & Viét
Nam hién nay” (Pvs Nguyén Thi Thanh Nhan, thang 12/2014). “Tir chirc? O nueée ngodi
thi nhiéu. Con & Viét Nam, rat hiém” (Pvs, An danh, thang 12/2014).

Thit hai, han ché trong viéc chiu trach nhiém phap 1y,

Mic du con nhiéu han ché, vi pham phép luat trong vi¢c thuc hién nhiém wvu,
quyén han, nhung viéc chju trach nhiém phap 1y ctia nguoi ding dau CQHCNN chua thé
hién rd, nhiéu ngudi dimg dau CQHCNN chua phai chiu ché tii trich nhiém phap 1y
twong xtng véi tinh chat va mirc d6 ctia hanh vi.

Vi du cu thé trong linh vuc phong chong tham nhiing. Theo bao cdo cua Thanh
tra Chinh phu, téng két nam nam tir 2008 dén 2012, Viét Nam da xét xir 1.455 vy an
tham nhiing, tuy nhién chi c6 678 ngudi ding dau va cip pho ciia ngudi ding dau bi xtr
ly do thiéu trach nhiém dé xay ra tham nhiing [113]. Pay 1a mdt sy chénh 1éch rat 16n.

Pic biét, theo Béo cdo vé cong tac phong chdng tham nhiing mot sé nam gan day cho
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thdy, cac truong hop nguoi dimg dau bi xir Iy ngdy cang giam. Con sé ngudi ding dau
cac co quan bi xir Iy khi dé xay ra tham nhiing c6 xu hudng giam di, tuy nhién, “khéng
hoan toan dong nghia véi viéc cong tic phong chong tham nhiing ciia ching ta da thiee
sw hiéu qud” [113]. Pang lo hon 13 theo bao céo ctia Tong thanh tra Chinh phi thi ndm
2012 thanh tra hon 62.000 vu viéc nhung chi phat hién, chuyén CO quan diéu tra duoc
464 vu, chiém 0,6%. Diéu ndy cho thay dang co xu huéng hanh chinh héa cic vu an
tham nhiing dang xir Iy hinh sy cling nhu xu hudéng bién viéc nghiém trong thanh khong
nghiém trong, viéc to thanh viéc bé, viéc bé thanh khong co trong xtr 1y dau tranh phong
chdng tham nhiing hién nay.

Trong ban Bdo cdo vé cong tic phong, chong tham nhiing ndm 2012 tai phién
khai mac ky hop thr tur ciia Qubc hoi, Chinh phii da thang thin nhan dinh: Viée xtr Iy
trach nhiém nguoi dimg dau khi dé xay ra tham nhiing, sai pham chwa nghiém, khong
tuong xting vaéi sO vu viée tham nhiing dugc phat hién, xtr ly. Nhin chung, vi¢c xt 1y
trach nhiém ctia ngudi dimg dau khi dé xay ra tham nhiing chua dat yéu cau (...). Nhiéu
truong hop, ngudi c6 thAm quyén con né nang, né tranh trong viéc xu Iy déi voi nguoi
dung dau. Pong thoi, Bao cdo ciing nhin nhin, mdt trong nhimg nguyén nhan cua thuc
trang tham nhiing van dién ra nghiém trong, véi nhitng biéu hién tinh vi, phure tap, dién
ra & nhiéu linh vire, nhiéu cap, nhiéu nganh chinh 1a do “khdu xit Iy vi pham, ddc biét la
nguoi ditng dau, chuwa thit nghiém, thit ndng, chua ding nguoi, ding t6i nén chua di
suc ran de” [113].

Ngoai ra con nhiéu vi du khac cho thay hién nay viéc xir 1y trach nhiém phép 1y
d6i voi nhitng ngudi dimg ddu CQHCNN chua dam bao tinh nghiém minh, kip thoi, phd
bién tinh trang né nang, né tranh, khong kién quyét xir 1y t6i cing trach nhiém ciia nhiing
nguoi ding ddu CQHCNN. “Béi véi nhitng nguoi dimg dau vi pham ché dj trach
nhiém, da c6 mot s6 xit Iy, nhung khéng kip thoi, khéng dich dang” (Pvs GS.TSKH Phan
Xuén Son, thang 12/2014). Thyc trang ndy di nguoc lai nguyén tic phap ché, cong bang,
giy ra tm 1y khinh nhon phép luat ciia nhitg ngudi vi pham va lam mét long tin ciia

nhan dan vao by may nha nudc.
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Thir ba, han ché trong viéc chiu trach nhiém dao duc.

O Viét Nam hién nay cé rt nhiéu nhitng han ché trong viéc thuc hién trach
nhiém xuat phat tir nhimg biéu hién thiéu ving dao dirc trong thuc thi cong vu clia ngudi
dimg dhu CQHCNN. Nhiing biéu hién nay rat da dang, vi du nhu: Chua toan tim toan y
thyc hién trach nhiém ngudi dimg dau; nhiéu truong hop vo cam trude nhitng kho khin
ctia ngudi dan; budng 16ng quan 1y, quan liéu dan dén t6 chirc khong hoan thanh nhiém
vu; thiéu kiém soat hodc dung ting can bd cong chuc dudi quyén lam diéu sai trai; biét
cong vu vuot qua tAm nang lyc nhung van nhan; Khi théy minh khong du nang luc, dao
dirc dé lanh dao, quan 1y thi khong chiu rat lui, khong co diing khi tir chirc boi tm 1y si
dién, so x4u hd hodc thm ly tham quyén ¢d vi, mudn gilr chiéc ghé quyén luc; Khi khong
hoan thanh trach nhiém thi chdi quanh, din day trich nhiém, d6 18i cho hoan canh khach
quan, cho nhdn vién, cho “co ché”... Nhiéu truong hop cb tinh str dung vi tri cong dé
muu loi tu, truc tiép hoac dung ting cho cép dudi vi pham phap luat. Khi sy viée vi
pham phap luat bi phat hién, ho tim moi cach dé trén tranh viéc phai chiu trach nhiém,
“lach luat”, “dd thira”, bung bit thong tin, tru dap nhiing ngudi néi 1én sy that. Khi bi
diéu tra, xét xtr thi “chay t6i”, “chay an”... gdy kho khan cho qua trinh diéu tra va 1am sai
léch két qua xét xr. .

Y kién phong van su cho rang: “Pao dirc thire thi cong vu cia nhitng nguoi
diing dau COHCNN nhin chung la chua tot, chwa thuc sw can, kiém, liém, chinh, chi
cong vé tr” (Pvs ThS. Pham Binh, thang 12/2014). D6 1a nhimng biéu hién cta viéc thiéu
dao dirc cong vu dong thoi cling 13 biéu hién cua viée thiéu tinh than dam chiu trach
nhiém vé mit dao duc. Nhiéu nguoi ding dau CQHCNN mic du khong thuc hién tHt
trach nhiém van ung dung tai vi, tham chi “chay” dé 1én churc cao hon, du du luan xa hoi
1én 4n nhung khong hé ¢6 biéu hién ciia su day dut luong tim hay cam xtc xau hd. Do 1a
nhitng biéu hién viéc khong dam chiu trach nhiém vé mit dao dirc clia nguoi dimg dau
CQHCNN ¢ Viét Nam hién nay.

Tém lgi, bén canh modt sb wu diém, viée thuc hién cac Nghia vy, Quyén va viéc
Chiu trach nhiém cua nguoi ding dau CQHCNN ¢ Viét Nam hién nay con nhiéu han
ché. Nhiing han ché nay thé hién viéc nguoi dimg ddu CQHCNN chua thyc hién t6t
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trach nhiém chinh tri, trach nhi€m phép 1y, trach nhiém dao duc ddi véi ndi bo cac
CQNN va trach nhiém ddi v6i xa hoi vé cac ndi dung quéan 1y trong pham vi trach nhiém.

2.3. NGUYEN NHAN CUA NHUNG HAN CHE

Nhing han ché vé thuc trang trach nhiém cta ngudi dimg dau CQHCNN trén
day xuét phat tir nhiéu nguyén nhan. Nhém nguyén nhén khach quan gdm nguyén nhan
tir thé ché, td chirc b may, can bo-cong chuec, tai chinh; nguyén nhan tir diéu kién kinh
t&, tir yéu t van hoa xa hoi, van hoa t chirc; nguyén nhén tir phia cong dén...; Nguyén
nhén chtl quan nhu ning lyc va dao dirc ctia ban than ngudi dimg ddu CQHCNN. Luin
giai cu thé timg nguyén nhan ciia nhitng han ché 13 mot van dé 16n, phirc tap. Trong
pham vi d& tai, tic gia luan an chi tip trung phén tich nguyén nhan cua nhiing han ché
trén day tir goc do yéu td phap luat vé trach nhiém cta nguoi ding dau CQHCNN (thudce
nhém nguyén nhan khich quan) va yéu 6 ning lyc, dao dirc cua ngudi dimg dau
CQHCNN (nguyén nhan chu quan) da dugc luan giai vé mat Iy luan ¢ chuong 1.

2.3.1. Nguyén nhan tir quy dinh phap luit vé trach nhiém ciia ngwdi dimg
diu CQHCNN

2.3.1.1. Do chwa dim béo tinh Chinh danh ciia vi tri ciia nguoi dirng dau
COHCNN

Nhu di phén tich & chuong 1 khi ban vé thuyét Chinh danh, tac gia luan 4n cho
rang: dé nguoi dimg ddu CQHCNN thuce hién tot vai trd ctia minh, thi phai dam béo tinh
Chinh danh ctia ngudi dimg dau, thé hién ¢ hai yéu cau: Thit nhdt, Danh hiéu, tén goi
clia nguoi dimg ddu CQHCNN phai duoc x4c dinh 1 rang, thong nhat, rang: ho l1a
“nguoi dimg dau CQHCNN; Thit hai, can c6 su phi hop giita yéu td Danh véi yéu t6
Thyc ctia ngudi dimg ddu CQHCNN: nhiém vu, quyén han phai twong xtmg véi dia vi
ctia nguoi dimg ddu CQHCNN.

Tuy nhién, trén thyc t&, nhimg yéu cau nay déi voi viéc dam béo tinh Chinh danh
cua nguoi ding dau CQHCNN & Viét Nam hién nay déu chua duoc thé hién 15, dan dén
nhiing han ché trong viéc quy dinh va thyc hi¢n trdch nhiém cia nguodi ding dau
CQHCNN.
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Thir nhat, danh hiéu, tén goi ctia nguoi dimg dau CQHCNN chua duoc xac dinh
16 rang, théng nhat, ring: ho 13 “ngudi dimg dau CQHCNN”. Mic du, theo quy dinh
phap luat hién hanh, cé mot s6 chire danh duoc quy dinh 19 1a “ngudi ding dau”, nhung
lai 6 su mau thuin trong hé thng cac quy dinh khién “ngudi dimg dau” lai chi dugc
“coi nhu 1 nguoi ding dau”. Cu thé, theo quy dinh hién hanh, “Thi néng la nguoi
ding dau Chinh phii”; “B6 truéng va Thii trudng co quan ngang bo la ngueoi ditng dau
va lanh dao mét b, co quan ngang bé” (Piéu 4 Luat T chirc Chinh phu 2001), con
“Chit tich UBND la nguwoi ldanh dao va diéu hanh céng viéc ciia UBND" (Biéu 126 Luat
T6 chirc HDND va UBND 2003). Tuy nhién, trong Nghi dinh 103/2007/ND-CP Quy
dinh trach nhiém cua nguwoi ding dau co quan, 16 chire, dom vi va trdach nhiém cia
CB,CC, vién chirc trong viéc thirc hanh tiét kiém, chong lang phi ¢6 mot chi tiét rat déng
chi1 y. Phan Giai thich tir ngir ciia Nghi dinh nay quy dinh nhu sau: “Déi véi cac to chirc
hoat dong theo co ché tap thé, biéu quyét theo da s6 (Uy ban, HO1 déng quan tri, HOi
dong quan 1y...) thi Chu tich dwoc coi nhu 13 ngudi dimg dau” (tde gid ludn dn nhin

manh). Theo tinh than cua quy dinh nay, thi Chu tich UBND chi “dugc coi nhu 1a nguoi

N

dung dau”, boi UBND 14 “t6 chirc hoat dong theo co ché tap thé, biéu quyét theo da s”.
Tir quy dinh nay, c6 thé suy rong ra, déi voi tt ca nhiing to chirc hoat dong theo co ché
tap thé, biéu quyét theo da s, déu chi co nguoi duge “coi nhur 13 ngudi ding dau”, ma
khong ¢ “ngudi dimg dau” nguyén nghia, ddy du, thue su. Trong cac to chirc nhu vay,
¢6 ca Chinh phi.. Boi theo quy dinh, “Chinh phii thio ludn tdp thé va quyét dinh theo da
6 nhitng vdn d@é quan trong” (Piéu 6 Luat T6 chirc Chinh phu 2001).

Nhu vdy, danh hiéu, tén goi ctia ngudi dung ddu CQHCNN chua duge xac dinh
10 rang, théng nhat, rang: ho 1a “nguoi dimg dhu CQHCNN™. Vén dé dit ra 13, sy thiéu
thong nhat trong viéc ghi nhan vi tri “nguoi dimg dau” co thé dan dén viéc thiéu thong
nhét va kho khan khi quy dinh, xem xét, danh gia trach nhiém cta “nguoi ding dau”.
Néu chi duoc “coi nhu 1a nguoi dimg dau”, thi cac chirc danh d6 ciing chi ¢6 thé “coi
nhu 13”7 ¢6 trach nhiém, va “coi nhu 13 chiu trach nhi€ém ma thoi. Béi 1a “nguoi ding

dau”, va “coil nhu nguoi dimg dau” 1a mot sy khac biét rat 16n, va theo tac gid luan an, la
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mot sy khong Chinh danh, va nhiig nguoi duge “coi nhu ngudi dimg dau” khong thé
thyc hién day du trach nhiém cta nguoi ding ddu CQHCNN.

Thit hai, chua c6 sy pht hop giita yéu t6 Danh 1 nguoi dimg dau CQHCNN véi
yéu t6 Thyc - nhiém vy, quyén han twong (mg véi dia vi cia ngudi dimg dau CQHCNN.

Gan voi yéu t6 Danh 1a nguoi dimg dau CQHCNN phai 14 yéu té Thuc quyén,
Thyc chiu trach nhiém. ngudi ding ddu CQHCNN phai c6 toan quyén quyét dinh dbi
voi cac hoat dong ciia CQHCNN (trong pham vi duoc phan cip) va phai chiu trach
nhiém ca nhan vé cac quyét dinh d6. Tuy nhién, theo phap luat Viét Nam hién hanh,
nguoi dimg ddu CQHCNN chua c¢6 di Thuc quyén ciia nguoi dimg dadu CQHCNN.
Biéu hién & chd: mic du quy dinh Thu tuéng “1a nguoi ding dau Chinh phu” (Khoan 2,
Diéu 95 Hién phap 2013), Chi tich UBND 1a nguoi “lanh dao va diéu hanh cong viée
cia UBND” (Piéu 126 Luét T6 chirc HDND va UBND niam 2003), nhung Chinh phu,
UBND lam viéc theo ché do tap thé, quyét dinh theo da s6. Do d6, Thi tuéng, Chu tich
UBND chi ¢6 quyén quyét dinh ca nhan trong mét sé cong viéc duoc giao (Piéu 98 Hién
phap 2013, Piéu 124, 126 Ludt T6 chitc HDND va UBND 2003), nhitng van dé quan
trong thudc thAm quyén ctia Chinh phu, nhimg van dé quan trong thudc tham quyén
UBND phai dugc thao luan tap thé va quyét dinh theo da sb (Diéu 95 Hién phép 2013,
Didu 124 Luat T6 chie HPND va UBND 2003). Nhu véy, ddi voi rat nhiéu hoat dong
ctia Chinh phu va UBND, vé mat quy dinh, khi biéu quyét giita tap thé, vi tri cia Thii
tudng va Chi tich UBND chi ngang bang véi tit ca cac thanh vién khéac trong Chinh
phu, UBND.

Déi véi co quan hoat dong theo ché d6 thu trudng nhu B, co quan ngang BO, su
phu hop gitta Danh 14 ngudi ding dau Bo véi Thuc quyén cta Bo trudng ciing ¢ nhiéu
van dé can xem xét. Mot dic diém cta cac nudée XHCN noi chung va ¢ Viét Nam noi
riéng d6 1a Pang c6 kha niang chi phdi rat sau dbi véi t6 chic va hoat dong cua cac
CQHCNN, do d6, tac dong dén quyén quyét dinh ctia ngudi ding ddu CQHCNN. “Tiuy
phép ludt mede ta quy dinh ché dé lam viéc cia bg, co quan ngang bé la ché dg thii
trieong nhung thue chat ching ta dang dp dung ché dg lam viéc két hop giika vai tro lanh

dao ciia chinh khéch va cia tdp thé trong quan 1y b, co' quan ngang bg. S ton tai mot
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cdch chinh thire nhwng chiea ddy dit vé tinh phdp 1y ciia mé hinh Ban cdn sw Pdng trong
16 chire va hoat déng ciia Bd, co' quan ngang bg dd cho thdy viéc dp dung ché dg lam
viéc nay” [40, tr.89-90]. Chinh vi dic diém nay, nén trong cong tac lanh dao, didu hanh
ctia cac CQHCNN, quyén quyét dinh ctia ngudi dimg dau CQHCNN di bi chia sé voi co
quan Pang, 1am suy giam tinh thyc quyén ciia ¢ nhan ngudi dimg ddu CQHCNN.

Nhiing phan tich trén day cho thiy, cac chirc danh Thu tuéng Chinh phi, Bo
truong, Tha trudng co quan ngang bd, Chu tich UBND céc cép hodc la chua dugc mang
Danh 14 “ngudi dimg dau CQHCNN®, hodc 13 mang Danh 1a nguoi ding dau CQHCNN
nhung Thyc quyén thi chua dang 13 ngudi dimg dau CQHCNN — khéng phai 1a nguoi co
quyén quyét dinh cao nhét d6i v6i hoat dong cta co quan va chiu trach nhi¢m ca nhan vé
nhitng quyét dinh d6. C6 1& day 1a nguyén nhan quan trong dan dén nhiing han ché trong
viéc thuc hién trach nhiém cua ngudi dimg dau CQHCNN ciing nhu trong viée danh gia,
quy két trach nhiém cta nguoi ding dau cac CQHCNN & Viét Nam thoi gian qua.

2.3.1.2. Do quy dinh phadp ludt chwa phan dinh ro rang trach nhiém cia nguoi
ditng dau CQHCNN véi cdc chii thé khdc

Thyc t& ¢ Viét Nam hién nay cho thdy trich nhiém cta nguoi dimg dau

CQHCNN chua c6 sy phan dinh rd rang voi cac chu thé khac nhau cing tham gia vao
qua trinh QLNN.

Mét 14, trach nhiém cia ngueoi dirng dau COHCNN van chiea phdn biét ré rang
Vi té chire Pang. Theo tac gia Pang Xuan Phuong, ¢ cac nudec XHCN néi chung va &
Viét Nam néi riéng, Pang c¢6 kha ning chi phdi rat sdu déi véi t6 chirc va hoat dong ctia
cac CQHCNN, 14 o chire thuc su ¢6 quyén luc béi to chirc nay c6 tiéng noi mang tinh
quyét dinh vé cong tic t6 chirc, can bd va nhimng chu truong 16n cia CQHCNN. Vi du
don cir trong cong tac can bo ciia Chinh phu, theo phan cap hién nay trong Péang, co rat
nhiéu cdp tham gia viéc bd nhiém Thtr truong, Phd Thi trudng co quan ngang bd. Chi
sau khi B chinh tri, Ban bi thu Trung wong Dang ¢6 ¥ kién nhét trf thi Thii tedng Chinh
phitt méi c¢6 thé ra quyét dinh bd nhiém vé mat nha nudc [40, tr.54-55]. O UBND ciing
twong tu. “Bén canh ti ¢6 Bi thu, ¢é cdp 1y giit vai tro lanh dao. Moi chii triwvong Iém, toi

phai xin y kién Bi thw Pdng iy, ciia Ban thwong vu, Ban chdp hanh. Vi dy, trong vin dé
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nhdn sy, t6i chi c¢6 quyén giGi thiéu, con Bi thw 1 nguoi quyét dinh cudi ciing. Do do,
qud trinh diéu hanh cia Chii tich UBND sé gap rat nhiéu khé khén néu Bi thie va Chii
tich khéng cé sw dong thugn...” (Pvs Lé Anh Tudn, Chi tich UBND x3, thang 12/2014).

Nhin chung, vai trd ciia cac to chirc dang va nhét 1a cua cac dang vién giit cac
cuong vi lanh dao chii chét & CQHCNN 1a biéu hién mang tinh déc trung trong cac nha
nude XHCN, thé hién qua 161 nhin xét rat bién chimg cta nha 1y luan nguodi Hunggary
Jozep Révai: “Ddng va nha nuwoc khong phai la mot, nhung ciing khong phdi la hai” [64,
tr.34].

Chinh vi vdy, trich nhiém cta ngudi dimg ddu CQHCNN trong quéan 1y, diéu
hanh va trach nhiém cta t6 chic dang khi thyuc hién vai tro 1anh dao van con chua phan
dinh duoc rach roi. “Nhin chung, phdp ludt chiea quy dinh ré hét vai tro ciia Pdng dén
ddau? Cia nguoi dimg dau dén dau? Trong khi nguoi ditng dau mot Wic ganh hai vai,
mot bén la thuc thi theo phap ludt, mot bén phdi theo sw chi dao cua Pang. Ranh gioi
trach nhiém cé thé néi la chuwa ré rang” (Pvs, An danh, thang 12/2014). Vi 1& do, khi noi
vé trach nhiém ciia nguoi dimg dau CQHCNN, nguoi ding dau kho c6 thé ra cac quyét
dinh mang ¥ chi cta ca nhan ho dé thuc hién viéc lanh dao, diéu hanh. V4, nhu mot hé
qua tat yéu, khi c6 “van d&” xay ra va phai quy két trach nhiém, thi cling kho co thé lam
16 duoc trach nhiém clia c4 nhan ngudi dimg ddu CQHCNN. Béi 1§, theo quan diém ciia
chu nghia Mac, vén dé trach nhiém quan h¢ vé1 nhan thirc cua con nguoi vé tu do, vé su
tat yéu cta hanh dong, vi thé xem xét trach nhiém bao gio cling cé tinh chét lich st cu
thé va duoc giai quyét trén co sé phan tich tyr do hién thuc ciia con ngudi trong nhiing
didu kién lich s nhét dinh. Khong thé quy moi trach nhiém ctia mot ngudi mot cach
chung chung, triru trong khong dit nd trong boi canh lich st - x3 hoi nhat dinh ma phai
xem xét mot cach khach quan xem hoan canh iy cho phép con nguoi duge hanh dong
mdt cach chi ¥, tu nguyén (tr do) nhu thé nao [30].

Hai la, trach nhiém ciia ngwoi dimg dau COHCNN van chica phin biét ré rang
VOi tap thé lanh dao. Pon cur, d6i voi cac co quan Chinh phu, UBND cac cép, viéc xem
xét trach nhiém c4 nhan nguoi dimg ddu CQHCNN khong phai 1a van dé don gian. Boi,
theo quy dinh phap lut hién hanh cta Viét Nam, Chinh pht, UBND lam viéc theo ché
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do tap thé, quyét dinh theo da s6; Thu tuéng, Chi tich UBND chi ¢6 quyén quyét dinh ca
nhan trong mot $6 cong viéc dugc giao (Diéu 98 Hién phap 2013, Diéu 124, 126 Luat T6
chirc HDND va UBND 2003), nhitng van d& quan trong thudc thim quyén ciia Chinh
phu, nhitng vin dé quan trong thudc thAm quyén UBND phai duoc thao luan tap thé va
quyét dinh theo da sb (Diéu 95 Hién phap 2013, Piéu 124 Ludt T6 chic HDND va
UBND 2003). Nhin chung, dbi véi rat nhiéu hoat dong cta Chinh phu va UBND, vé mat
quy dinh, khi biéu quyét giita tap thé, vi tri ctia Thii tudng va Chu tich UBND chi ngang
bang voi tat ca cac thanh vién khac trong Chinh phu, UBND. Vi thé, kho c¢6 thé phan
dinh rd rang trach nhiém quan 1y, diéu hanh ciia nguoi dimg dau CQHCNN véi sy quan
ly, diéu hanh cua tap thé. “Nguyén tdic tap thé lanh dao, cd nhan phu trach nhiéu khi
khién trach nhiém khéng ré thubc vé ai, sau cing, khong ai chiu trach nhiém” (Pvs
GS.TSKH Phan Xuén Son, thang 12/2014).

Ba la, trach nhiém ciia ngwoi dimg dau COHCNN chua phan biét ré rang véi
cdc cong chire thude quyén.

Mot trong nhitng ddc diém cta cac CQHCNN ¢ Viét Nam hién nay d6 1a khong
¢6 ranh gidi rd rét gitra yéu t6 chinh tri va yéu t6 hanh chinh “thu lai”. Trong CQHCNN,
du 13 nguoi ding dau, cap pho ciia ngudi dimg dau hay cac cong chire 1am cong tac tham
muu, tac nghiép cu thé thi déu tham gia va chia sé trach nhiém trong mot quy trinh quan
1y. Péc tinh trén day 14 sy phan 4nh rd nét vé ban chét chinh tri nhat nguyén ctia bo may
HCNN Vi¢t Nam cling nhu ¢ cdc nude XHCN [40, tr.108-109]. Do do, néu nhu nguoi
dimg dau CQHCNN phai truc tiép diéu hanh nhiéu vu viéc mang tinh hanh chinh ndi bd
thi cong chirc dudi quyén ciing phai tham muu, gitip nguoi dimg ddu CQHCNN giai
quyét van dé thudc trach nhiém cta ngudi dimg dau. Vi vay, su khéc nhau giita ho chang
qua chi 12 sy phan cap vé quyén han va phin cong trach nhiém timg cong doan ctia qua
trinh quén ly hanh chinh, va mbi quan h¢ trach nhiém gitra ho thuong la mbi quan hé
trach nhiém lién d6i. Didu nay khién cho viéc phan dinh trich nhiém gitra nguoi ding

dau CQHCNN véi cac cong chirc thude quyén khé c6 thé rd rang.
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Bén la, chua ré rang trach nhiém gita nhitng nguoi dimg dau COHCNN véi
nhau.

Hién nay, co cAu td chire bo may hanh chinh ctia Viét Nam con nhiéu ché)ng chéo
vé chirc ning, nhiém vy, do d6, van chua phan dinh 13 trach nhiém ctia nhitng ngudi
dimg dau cac CQHCNN véi nhau: gitta CQHCNN ¢ Trung wong véi CQHCNN ¢ dia
phuong ciing nhu giita cac CQHCNN cung cap. Viée thiét ké t6 chirc bd may hanh chinh
chua thuc hién dugc nguyén tic: Mot viéc chi giao cho mot co quan, mot nguoi chiu
trach nhiém chinh. BO may hanh chinh con nhiéu diém vuong mic, chua 13 cong vu nao
1a cong vu qudc gia do chinh quyén trung wong dam nhan, céng vu nao 1a trach nhiém
cua chinh quyén dia phuong, do do, rat nhiéu vu viée xdy ra nhung trach nhi¢m khong rd
thudc vé ngudi dimg ddu CQHCNN ¢ Trung wong hay ¢ dia phuong. Pong thoi, to chirc
bd may hanh chinh & Trung wong va dia phuong van con nhiéu chirc ning, nhiém vu
trung dam, dan dén trong khi co nhiéu van d& chua rd trach nhiém gitra céc bg, thi lai c6
nhiing linh vyc con bo tréng chua ai chiu trach nhiém. Pay 1a mot trong nhimg 1y do rat
co ban khién viéc thuc hién trach nhiém cua nguoi dung dau cac CQHCNN gap nhiéu
kho khén, lung ting, d6ng tho, khi ¢6 van dé ndy sinh rat kho dé quy két trach nhiém.
“Co cdu 16 chirc bg mdy cong kénh, nhiéu tang ndc, nguoi dirg diau CCOHCNN c6 tai
thanh ciing khéng thé thuwc hién trach nhiém cé hiéu qua” (Pvs ThS. Pham Binh, thang
12/2014).

2.3.1.3. Do phdp lugt vé trach nhiém ciia nguwoi diing dau CQHCNN thiéu sw
twong thich giiva yéu t6 Nghia vu, Quyén va yéu té Chiu trdch nhiém

Hién nay, phap ludt vé trich nhiém ctia ngudi dimg ddu CQHCNN c¢6 sy thiéu
twong thich gitta Nghia vy, Quyén va viéc Chiu trach nhiém. Su thiéu twong thich nay c6
thé xem 1a nguyén nhan quan trong dan dén nhiing han ché trong viéc thyc hién trach
nhiém ciia ngudi dimg ddu CQHCNN. Sy thiéu tuong thich nay thé hién & cac goc do
sau day:

Thir nhat, theo quy dinh phdp ludt hién hanh, ngwoi dimg dau COHCNN c6

nghia vu va phai chiu trach nhiém Ion hon so voi quyén han ma ho nhan duwoc.
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Hién nay, theo quy dinh, nguoi dimg ddu CQHCNN phai “Chi dao t6 chirc thuc
hién nhiém vu dwroc giao va chiu trach nhi¢m vé két qua hoat dong cua co quan, 16 chirc,
don vi” (Luat CB,CC 2008), phai “Chiu trach nhi¢m vé toan bé hoat dong cua co quan,
16 chire, don vi dwoc giao lanh dao, quan y” (Khoan 1, Diéu 7, Nghi dinh 157/2007).
Quy dinh nay cho thiy nghia vu ctia ngudi ding dau 1a rat rong 16n va viée chiu trach
nhiém rt ning né. Va dé dam bao su tuong thich, thi nguoi ding dau CQHCNN phai cd
quyén quyét dinh c4 nhan dbi véi toan bd cac hoat dong cta co quan dugc giao lanh dao,
quan 1y, vi du, quyén quyét dinh trong cong tac t chirc bd may, quan 1y nhan sy, quan Iy
tai chinh...Tuy nhién, theo cic quy dinh hién nay thi quyén han ciia nguoi ding dau
CQHCNN con han ché, chua da dé thuc hién nghia vu.

Pon cir nhu quyén han vé quan 1y nhan sy. Mot mit, quy dinh hién hanh trao
quyén quan 1y nhan su cho ngudi ding dau, vi du, phap luat quy dinh B trudng duogc
quyén deé nghi bd nhiém nhan su cép pho, chu tich UBND co6 quyén duoc bd nhiém,
mién nhiém, diéu dong, cach chuc, khen thudng, ky luat CB,CC nha nudc theo sy phan
cép quan ly... Tuy nhién, mat khac lai c6 quy dinh "cong tac can bo la thuéc tham quyén
clia tdp thé cap iy dang, theo nguyén tic tdp trung dan chi" [17, tr.101], nghia 14 cong
tac can bd thuc hién theo nguyén tic Pang thong nhat lanh dao va quan Iy. Nguyén tic
nay hién dang duoc ap dung véi tat ca cac CQNN. Chinh vi thé, viéc thuc hién quyén
han vé cong tac can bd cta nguoi dimg ddu CQHCNN con gip nhiéu khé khan va chua
¢6 tinh thuc quyén.

Vé diém nay, nguyén Thu tuéng Phan Vin Khai ciing cho rang: Vi co ché cua
Viét Nam hién nay, c6 thé ndi 1 chwa qui duge trach nhiém cta ngudi dimg dau, boi
trach nhiém thi “v6 han”, nhung quyén thi “hiru han”, phai tuan theo quy dinh, theo phan
cap [163]. Tai dién van tir nhiém doc trude ky hop thir 9 Qudc hdi khoa XI, Nguyén Thu
twdng Phan Van Khai ndi 1én diéu trin tré ctia minh sau nhidu ndm giit cuong vi ngudi
ding dau bd may hanh chinh 1a “céng tdc cdn bé nhiéu khi vieot khoi tam tay” [154].
“Nhin chung, ngwoi dirng dau COHCNN thiéu nhiéu quyén han: quyén vé t6 chirc, nhdn
su, quyén sir dung cdc nguon tai chinh, ngdn sdch, céng san... trong do, dic biét la thiéu

quyén vé t6 chirc - nhan sw. Nhin chung, nhitng quyén cot yéu khong di dé nguoi ding
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dau thc thi ¢é hiéu quad chirc nang, nhiém vu cia COHCNN” (Pvs GS.TSKH Phan
Xuéan Son, thang 12/2014).

Pay 1a mot trong sé nhidu vi du dé minh chimg cho su khong tuong thich giita
nghia vu va vi¢c chiu trach nhi¢ém cua nguoi dung dau CQHCNN véi quyén han ma ho
duoc sir dung. Diéu d6 cho thiy vé mat Iy thuyét, dudng nhu nha nude dang ¢b ging
“quy gan” toan bd trach nhiém cho nguoi dimg dau CQHCNN, doi hoi ho phai chiu
trach nhiém vé toan bd hoat dong cta co quan, vé két qua hoat dong cua co quan, nhung
quyén han trao cho ho thi chua tuong xting véi viéc chiu trach nhiém do. Pay 1a mot
mau thudn, va 1a mot han ché 16n trong viéc thyc hién ché do trach nhiém cta nguoi
dimg ddu CQHCNN, boi “néu nguoi dimng dau co quan hanh chinh tir cap quoc gia dén
chinh quyén cdc cdp khéng dwoc toan quyén quyét dinh nhan sw givip viéc, tham muu,
néi chung la cdp dudi ciia minh - sé khéng bao gio thiét ldp dwoc ché dj trach nhiém cd
nhdn, ché dj trach nhiém ngueoi dirng daw” [155).

Thit hai, theo quy dinh hién hanh, nguoi dimg dau COHCNN cé nghia vu va phdi
chiu trach nhiém lon hon so voi quyén loi ma ho nhan duoc.

Diéu nay thé hién ngay trong Ludt CB,CC 2008. P6 1a: Luat danh mot didu quy
dinh riéng vé Nghia vu ctia ngudi dimg dau, tuy nhién, khong c6 diéu nao quy dinh riéng
vé Quyén loi ciia ngudi dimg dau. Piéu do co nghia, theo quy dinh phép luat, quyén loi
ctia ngudi dimg dau CQHCNN khéng co gi khac biét so voi cac CB,CC khong phai 13
nguoi ding dau. Cach quy dinh nay c6 thé ddn dén nhan thirc ring: Nghia vy ctia ngudi
ding dau 1 khac véi cac CB,CC khong phai 1a nguoi dimg du, nhung quyén han,
quyén loi ctia ngudi dimg dau thi khong cé gi khac biét véi cac CB,CC khong 13 nguoi
ding dau. Do 1a mot sy khong tuong thich.

Lay mot vi du cu thé vé quyén loi, d6 13 van dé tién lwong. Céch tinh lwong theo
md hinh chirc nghiép dua cén ban vao trinh d§ va tham nién cong tac khién cho cac vi tri
quan trong, “dung miii chiu sao” nhu nguoi dung ddu CQHCNN khong dugc nhan
quyén loi gi khac biét vé lwong so v6i vi tri ctia cac can bd cong chirc khac. Panh gia
chung, hién nay tién lwong ctia can bd cong chirc qua thip, nang tinh “cao bang”, “binh

quéan chi nghia”. Trong hién trang chung do, theo tac gia luan an, yéu t6 quyeén loi vat
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chét, cu thé 1a luong ctua nguoi dung dau CQHCNN nhan duoc 1a thép hon so voi vi tri,
vai tro cua ho va anh hudng truc tiép dén viéc thuc hién trach nhiém. “Tién lwong chua
dap veng yéu cau séng 1oi thiéu ciia ho. Cho nén ho phdi tim kiém nguon thu khdc, phdi
nhdn boi dwdng, thit lao..., va c6 thé lam ndy sinh tham nhiing cd nhén, tham nhiing tdp
thé” (Pvs GS.TSKH Phan Xuan Son, thang 12/2014). “Mang danh ld nguoi dimg dau
nhung lwong ciia t6i thdp hon cdp duwdi ciia t6i rdt nhiéu. Cdc chirc danh bén céng an,
quan sy lwong, phu cd}? ciia ho rat cao, trong khi ho chiu sy lanh dao cua minh. Thuc sy
théy bat cdp, khap khiéng. Trach nhiém thi nang né ma lwong lai thd}) hon cd}) duoi...”
(Pvs Lé Anh Tuén, Chi tich UBND x4, thang 12/2014).

Ong cha ta c6 cau “c6 thuc méi vuc duoc dao”. C.Mac va Ph.Angghen ciing chi
ra rang, nguoi ta phai c6 kha ning séng da roi méi co thé lam ra lich si. “Con nguoi
truede hét phdi an, uéng, ché & va mdc da roi méi cé thé lam chinh tri, khoa hoc, nghé
thudt, ton gido ...dwoc” [74, tr.500]. Nhu vay, du tién luong 1a van dé “biét roi, kho 1am,
n6i mai”, nhung ca 1y luan va thuc tién déu chimg minh rang day ludn Ia vin d& mau
chét. Nguoi dimg dau CQHCNN s& kho 6 thé toan tim toan ¥ v6i viée hoan thanh trach
nhiém dting dau néu nhu vi tri dimg dau d6 khéng duoc “dinh gid” bang mot gia tri
twong xtng, trude hét 1a vé vat chat, sau d6 1a vé tinh than.

C6 thé noi, sy thiéu tuong thich giita cac yéu td nghia vu, viéc chiu trach nhiém
v6i quyén loi trong quy dinh vé trach nhiém ctia ngudi dimg dau 13 mot trong nhimg
nguyén nhan co ban dan dén nhimg han ché trong viéc thyc hién cac quy dinh vé trach
nhiém ctia nguoi dimg dau CQHCNN & Viét Nam hién nay.

2.3.2. Nguyén nhén tir ning luc va dao dirc ciia nguwoi dimg ddu CQHCNN

2.3.2.1. Nguyén nhén tiv néing luc ciia nguoi dirng dau COHCNN

Mot trong nhing nguyén nhan quan trong dan dén nhiing han ché trong viéc thuc
hién trach nhiém cua ngudi dimg ddu CQHCNN ¢ Viét Nam thoi gian qua bét ngudn tir
nang lyc ctia ngudi dimg dau CQHCNN.

Theo Bdo cdo tong két Chwong trinh Tong thé cai cach HCNN giai doan 2001 —
2010 va Chuong trinh cai cach HCNN giai doan 2011 — 2020, ching ta chua c6 doi ngii
CB,CC hanh chinh 6n dinh va chuyén nghiép. Trinh d6 va ning lyc cua doi ngii CB,CC
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chua ngang tam véi yéu cau nhiém vu, con bat cap, hang hut vé nhiéu mit, nhu tri thire
va ning luc quan 1y nha nudc vé xa hoi, kinh té thi trudng, phap luat, hanh chinh, k¥
nang thyc thi cong vu ciing nhu kha nang van dung khoa hoc - cong ngh¢ hién dai trong
cong tac quan 1y con rat han ché [5, tr.1]. Viét Nam dang trong qua trinh chuyén doi co
ché kinh té, dic biét 12 moé rong hop tic véi nuéc ngoai, nhidu nguoi ding dau
CQHCNN thé hién su thiéu huyt to 16n nhimg kién thirc vé quan Iy kinh t&, QLNN. Trong
d6i ngii can bo lanh dao thiéu nhitng ngudi c6 kién thirc quan 1y kinh doanh gioi, thong
thao vé kinh té d6i ngoai, luat phap qué)c gia va quéc té. Mt khac, ¢o nhiing ngudi ding
dau CQHCNN c¢6 thé khong thiéu kién thirc nhung lai thiéu k¥ ning lanh dao, quan 1y
ctia mdt nha k¥ tri.

Nhu chwong 1 da phén tich, ning luc ciia ngudi dimg dau CQHCNN thé hién cb
dong qua viéc ban hanh va t6 chirc thuc hién cac chinh sach. Thuc té thoi gian qua cho
thdy bén canh nhiing thanh tyu da dat dugc, viéc ban hanh va t6 chirc thyc hién chinh
sach ciia nhitng ngudi ding ddu CQHCNN con nhiéu han ché. Khi can ban hanh chinh
sach dé xtr Iy cac van dé kinh té xa hoi, nhiéu ngudi dimg ddu CQHCNN con lang ting,
bi dong, thiéu su quyét dodn dé co thé dé ra duoc nhitng chinh sach kip thoi, chinh xac,
nguoc lai, cho ra doi nhitng chinh sach thiéu tAm nhin, thiéu khoa hoc, khong hop long
dan. Khong it chinh sach vira duoc ban hanh da phai stra d6i ngay vi chwa phu hop thuce
tién, chua duoc dau tu suy nghi va ciing ¢6 nhitng chinh sach ban hanh nhung hiéu luc
thi hanh thap, vi khong di vao duoc cudc sdng xa hoi.

Y kién phong van sau cho rang: “Trinh do, ddc biét la hiéu biét ludt phdp ciia
nhitng nguoi ditng dau COHCNN & cdp xd phuong thép, khéng dwoc dao tao bdi ban,
danh hwéng Iém dén viéc thuc thi trach nhiém” (Pvs, An danh, thang 12/2014). “Nguwoi
diing dau COHCNN, tdt ca déu khong dwoc trang bi kién thire, kj nang dé lam cdi viéc
ho dang lam. Tat ca déu treomg thanh ti thiee tién. Hanh trang dé givip ho lam viéc chii
yéu la kinh nghiém. Hau hét ho thiéu ky ndng, nang lec, tri thirc trong viéc tdp hop, sit
dung nguon nhan hec diei quyén. Do d6, thiéu di nhitng yéu té can thiét dé dwa ra quyét
dinh hop by, chinh xdc, kip thoi”(Pvs ThS. Pham Binh, thang 12/2014).
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Pic biét, néu nhu “tdm nhin” 13 mot trong nhitg yéu cau hang dau vé ning luc
cia ngudi lanh dao, quan 1y thi thi & Viét Nam hién nay, nhiéu nguodi dimg dau
CQHCNN chua dap tng duoc yéu ciu nay. Nhiéu chinh sach do nguoi dimg dau
CQHCNN ban hanh ¢6 tam nhin cuc b, ngén han, nhdm thoa mén nhiing chinh séch co
tudi tho trong khoang mot dén hai nhiém ky. “C6 nhitng quyét dinh thé hién tam tw duy
han hep, thiéu tam nhin tong thé, dan dén nhitng dw dn sai lam, nhitng sw dau tw sai
lam” (Pvs, An danh, thang 12/2014). Khong phai ngiu nhién ma Tong Bi thu Dang
CSVN dit ra yéu cau: “Chién luoc, quy hoach, ké hoach va chinh sdach dau tw phdi co
tam nhin xa” [135], boi d6 thuc sy 1a “van d&” ciia nhiéu nguoi dimg ddu CQHCNN &
Viét Nam hi¢n nay.

2.3.2.2. Nguyén nhén tir dao dirc cong vu ciia nguoi diing dau COHCNN

Nguyén nhan quan trong khic din dén nhimg han ché trong thuc hién trach
nhiém ctua nguoi ding dau CQHCNN, d6 1a do xuét phat tr dao dirc cong vu cta ban
than ngudi dimg dau CQHCNN chua dap Gmg duoc yéu cau cong vu.

Danh gia ctia Van kién Pai hdi dai biéu toan quoc lan thir XI cua Pang CSVN
cho théy nén hanh chinh con rat nhiéu han ché, yéu kém, vi du nhu: Thu tuc hanh chinh
con gy phién ha to chirc va cong dan... Quan lidu, tham nhiing, ling phi vin con
nghiém trong, v6i nhimg biéu hién tinh vi, phirc tap, chwa dugc ngan chin, day Iui, giy
birc xtc trong x4 hdi [19, tr.172]. Tinh than trach nhiém, y thirc t6 chirc ky luat ctia mot
bd phan CB,CC con yéu, phong cach lam viéc cham dugc ddi méi; tinh than phuc vu
nhan dan chua cao; t€ quan liéu, tham nhiing, sach nhiéu nhan dan chua duoc ngan chan
gay nén sy tri tr¢, trd ngai lon cho cong cude cai cach, lam giam hi¢u lyc cua b may nha
nude” [5, tr.1]. Thuce té ndy xut phat tir nguyén nhan quan trong 13 do sy thiéu vang dao
dire trong thue thi cong vu cua cac CB,CC, do “phdm chdt ciia mét bé phin CB,CC con
bat cdp” [19, tr.180].

Hang loat nhiing vu an 16n vira qua ¢ Viét Nam nhu vu Vinashin, Vinalines...
xuét phat tir nhiéu nguyén nhan, nhung nguyén nhén rat quan trong 1a do dao dirc cia
nguoi dimg dau CQHCNN. Theo nguoi dimg dau mot Bo, nhitng sai pham do “phdn Ién

lién quan dén ban chat con nguwoi, dao dikc ciia ngueoi ditng dau. Newoi ta biét ludt phdp
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thé, ngueoi ta cé tinh lam nhw vay” [150]. Nghi quyét Trung uwong 4 (NQTU4) khoa XI
“Mot sd van dé cap bach vé xay dung Péang hién nay” da chi 15: “Mot bg phdn khéng
nhé cdn bg, dang vién, trong d6 cé nhiing dang vién gitk vi tri lanh dao, qudn Iy, ké cd
mot s6 can bé cao cdp, suy thodi vé tw tuong chinh tri, dao dirc, 16i song véi nhitng biéu
hién khdc nhau vé sw phai nhat 1y twéng, sa vao chii nghia cé nhén ich ky, co hoi, thue
dung, chay theo danh loi, tién tai, kén cua dia vi, cuc bo, tham nhiing, lang phi, tuy tién,
vé nguyén tdc...” [109].

Y kién phong van sau cho ring: “Pa s6 nguwoi dirng dau COHCNN chi ¢é ging
thiee hién cho “tron vai”, co ging giit vi tri va khéng c6 sai pham nghiém trong. Hau hét
lam viéc khong vi tam huyéﬁ khong vi ly twong phuc vu, lam viéc thu dong, khong tich
cuc, khong co sang kién, so phdi chiu trach nhiém... Néu cong viéc ich nuoc loi nha thi
lam, con néu chi ich mede khong théi thi khéng lam” (Pvs GS.TSKH Phan Xuan Son,
thang 12/2014). “Hdau hét nguoi dimg dau COHCNN Viét Nam chiea y thirc ddy dii vé
trach nhiém cua minh, nén lam viéc chua thuc sy tw giac, chwa tan tam, tan luc voi cong
viéc. Mot bo phan lam viéc khong phai vi cong viéc ma vi cai khac, vi loi ich ca nhan”
(Pvs ThS. Pham Binh, thang 12/2014).

C6 thé néi thiéu vang dao dirc cong vu 1a mot trong nhitng nguyén nhéan co ban
dan dén nhitng han ché trong thuc thi trich nhiém ctia nguoi dimg ddu CQHCNN, boi
phép ludt xét dén cling ciing chi 1a nhimng quy dinh trén van ban va ning lyc 1a yéu t6 da
duoc can nhic k¥ ludng trude khi bau ctr, bd nhiém. Phan con lai phu thudc vao dao dirc
ctia nguoi dimg dau CQHCNN. Nhu vay, nguyén nhan chi yéu 1a do can bo, dang vién
thiéu tu dudng, rén luyén dao dic ma quén di trach nhi¢m, bon phén trude Bang, trude
nhan dan.

Tiéu két chwong 2
1. Thuyc trang hé théng van ban quy pham phép luat vé trach nhiém cua nguoi ding
dau CQHCNN c6 nhiing wu diém 1a kha phong phu, c6 sy d6i méi vé chét, da
quy dinh pham vi, ni dung, loai hinh trich nhiém ciia nguoi dung dau

CQHCNN. Bén canh do, cic van ban quy dinh vé trach nhiém cta ngudi dimg

dau CQHCNN c6 nhimg han ché nhu: chua xac dinh rd quan niém vé ngudi
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ding dau CQHCNN; chua thdng nhat cach hiéu vé ndi ham thuat ngir “trach
nhiém” cua ngudi dimg ddu CQHCNN; céc quy dinh vé trach nhiém phap 1y,
trach nhiém chinh tri, trich nhi€ém dao dtrc ctia nguoi ding dau CQHCNN con
chung chung, chua thyc su cu thé, chua theo kip doi héi, yéu cAu cua thuce tién.

. Viéc thuc hién cac Nghia vu ciia ngudi ding ddu CQHCNN c6 nhitng vu diém
va han ché thé hién trén cac ndi dung nhu quan ly, st dung cac nguén luc dau
vao; thuc hién cac chure nang lap ké hoach, t6 chirc, 1anh dao, kiém tra; vé két qua
ban hanh céc van ban quan ly, cung cép dich vu cong va tao su thay ddi db6i voi
sy phét trién kinh t& xa hoi.

. Viéc thuc hién cac Quyén ciia ngudi dimg dau CQHCNN c¢6 nhitng wu diém va
han ché véi nhitng biéu hién da dang.

. Trong thyc hién cac quy dinh veé Chiu trach nhiém: Vé chiu trach nhiém chinh tri,
nhin chung mét s6 ngudi ding ddu CQHCNN da ¢6 ¥ thirc chiu trach nhiém
chinh tri, tuy nhién, hdu hét nhimg ngudi dimg dau CQHCNN chura sin sang chiu
trach nhiém chinh tri, chua tg nguyén tir chirc khi thuc hién khong tbt vai tro
nguoi dimg dau. Vé chiu trach nhiém phdp 1y, mot s6 ngudi dimg ddu CQHCNN
da bi xir Iy trach nhiém phap 1y, tuy nhién, nhiéu nguoi dimg dau CQHCNN chua
chua phai chiu ché tai trach nhiém phép 1y twong ximg véi tinh chat va mirc do
cia hanh vi. Vé chiu trach nhiém dao ditc, nhin chung, it nguodi ding dau
CQHCNN c6 y thurc chiu trach nhiém vé mit dao dtrc.

. Nguyén nhéan ctia nhitng han ché trong viéc thyc hién trach nhiém cta ngudi
dimg ddu CQHCNN gom hai nhém co ban: Thir nhdt, nguyén nhan tir quy dinh
phap luat vé trach nhiém cta nguoi dimg dau CQHCNN: Do chua dam bao tinh
Chinh danh ctia vi tri ngudi dimg ddu CQHCNN; Do quy dinh phap ludt chua
phéan dinh rd rang trach nhiém cta ngudi dimg dau CQHCNN véi cac chu thé
khéc; Do phép luat vé trach nhiém cua ngudi dimg dau CQHCNN thiéu sy twong
thich gitra yéu t6 Nghia vy, Quyén va yéu t6 Chiu trach nhiém; Thit hai, nguyén
nhén tir ning luc va dao dirc cia nguoi dimg ddu CQHCNN con nhiéu han ché,
chua dép g yéu cau thyc thi trach nhiém.
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CHUONG 3
MOT SO QUAN DPIEM VA GIAI PHAP
NHAM NANG CAO TRACH NHIEM CUA NGUOI PUNG PAU CQHCNN
O VIET NAM HIEN NAY

Trén co s nhiing phan tich & chuong 2, trong chuong 3, tac gia luan an dua ra
mdt s6 quan diém, giai phap nhdm nang cao trach nhiém cua nguoi ding dau CQHCNN
0 Viét Nam hién nay.

3.1. MOT SO QUAN PIEM NHAM NANG CAO TRACH NHIEM CUA
NGUOI PUNG PAU CQHCNN

Mot la, xac lap vo vi tri, vai tro, trach nhiém cua nguoi ding dau COHCNN.

Pé nang cao trach nhiém ctia ngudi ding dau, trude hét can khang dinh rd rang,
nhat quan vi tri quan trong, vai trd quyét dinh cta ngudi dimg ddu CQHCNN d6i voi két
qua hoat dong cia CQHCNN. Déng thoi, can phéan dinh 10 trach nhiém trach nhiém cua
tap thé va trach nhiém cuia c4 nhan ngudi dimg du dé tranh tinh trang né tranh, din day
trach nhiém khi c¢6 kho khan hodc xur 1y sai pham trong hoat dong QLHCNN. Bam bao
tinh minh bach, rd rang, cu thé vé vi tri, vai tro, trach nhiém cua ngudi dimg dau
CQHCNN chinh 1a co s phap 1y dé nguoi dimg dau phat huy t6i da kha ning lanh dao,
quan 1y va su sang tao trong thuc hi¢n chirc nang, nhi¢ém vy.

Hai la, gdn trdch nhiém cia nguoi dimg dau COHCNN véi két qud thue thi cong
vu cua COHCNN.

Xu thé chung hién nay ctia cac nén hanh chinh cac nude va ¢ Viét Nam noi riéng,
d6 14 sy chuyén bién manh mé& tir mot nén hanh chinh truyén thong quan 1y dia trén quy
trinh thi tuc, kiém soat cac yéu t6 dau vao sang mot nén hanh chinh phuc vu va hi€u qua
dua trén két qua dau ra. Do d0, can gan trach nhiém ctia ngudi ding dau CQHCNN voéi
két qua thyc thi cong vu cia CQHCNN ma nguoi d6 dimg ddu. Néu CQHCNN hoan
thanh tot chirc ning, nhiém vu dong nghia véi viéc ngudi dimg ddu CQHCNN hoan
thanh t6t trich nhiém va nguoc lai. Diéu nay s& gilip gia ting dong luc ciing nhur sy rang

budc dbi véi trach nhiém cua ngudi dimg ddu CQHCNN.
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Ba la, dam bdo cdc diéu kién dé nguoi dimg dau COHCNN thiee thi tot trach
nhiém. S& 13 bat hop 1y va khong kha thi néu nhu yéu cau ngudi dimg dau CQHCNN
phai thuc hién tot trach nhiém, phai chiu trach nhiém vé két qua thuc thi cong vu cua
CQHCNN ma ho dimg dau trong khi khong dam bao day du cac diéu kién dé ho thuc
hién t5t trach nhiém. C6 nhiéu diéu kién tac dong dén viéc thuc hién trach nhiém cua
nguoi ding dau CQHCNN, vi du nhu céc didu kién vé thé ché, vé t6 chitc bd may,
nguén nhan lyc, tai chinh...Tuy nhién, trudc hét can dam bao cac diéu kién co ban, do
la: 1. Cac Nghia vy, Quyén, vi¢c Chiu trach nhiém cta nguoi dung dau CQHCNN duoc
quy dinh 13 rang; 2. Dam bao tinh thuc quyén cua ngudi dimg ddu CQHCNN, dam béo
ho co6 du quyén han dé thuc thi cong vy, bao gém cac quyén quyét dinh vé nhan su, tai
chinh, t6 chirc, thong tin...; 3. Pam bao ché d6 dai ngo vat chét va tinh than xung dang
v6i trach nhiém ma ngudi dimg ddu CQHCNN phai ganh vac.

Boén la, ddm bao su kiém sodt déi véi viéc thuc hién trdch nhiém ciia nguoi ding
ddau COHCNN. Khi d3 trao cho nguoi dimg dau CQHCNN du cac diéu kién vé quyén
han, quyén loi dé thuc thi trach nhiém, van dé quan trong la phai cé co ché kiém soat
hiéu qua dé ho thuc hién ding nhimg quyén han, quyén loi d6. Béi 18, nguy co tha hoa
quyén lyc ludn thuong tryc va song hanh cing quyén luc, dong thoi, ban tinh con ngudi
la tham lam, vi ky. Do do, su kiém soat ddi voi viée thuc hién trach nhiém cta nguoi
dimg ddu CQHCNN sé c6 tac dung nhur chiée barie dé ngan ngira nhitng nguy co to 16n
cua viéc 1ong quyén, lam quyén, tham 0, tham nhiing..., ddm bdo su tuan thu phéap luat
trong hoat dong cua ngudi dimg ddu CQHCNN ciing nhu tinh phap quyén trong hoat
dong cua nha nudc.

3.2. MOT SO GIAI PHAP POI VOI CAC QUY PINH PHAP LUAT VE
TRACH NHIEM CUA NGUOI PUNG PAU CQHCNN

3.2.1. Pam béo tinh Chinh danh ciia vi tri nguwoi diing ddu CQHCNN

Nhu d3 phan tich & Chuwong 1, d ngudi ding ddu CQHCNNN thyc hién tot trach
nhiém cta ho, trudc hét can dam bao tinh Chinh danh cta vi tri nguoi dimg dau
CQHCNN, v6i hai yéu cau co ban: Thir nhdt, Danh hiéu, tén goi cta ngudi dimg dau
CQHCNN phai dugc xac dinh 16 rang, théng nhat, tirc 1a: ho & vi tri 1a “nguoi dimg dau
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CQHCNN; Thit hai, can ¢ sy phit hop gitra yéu td Danh véi yéu t6 Thuc cua nguoi
dimg ddu CQHCNN, tire 13: nhiém vu, quyén han phai twong ximg véi dia vi cia ngudi
ding dau CQHCNN, c6 nhu vdy, ho méi dong dugc vai tro 13 nguoi dimg dau
CQHCNN.

Tuy nhién, nhitng phén tich & Chuong 2 ctia ludn 4n cho thiy viéc dam bao tinh
Chinh danh ctia nguoi dung dau CQHCNN ¢ Viét Nam hién nay chua dugc thé hién rd.
Thir nhdt, danh hiéu, tén £0i cua nguoi ding dau CQHCNN chua dugc xéac dinh 16 rang,
thong nhét, rang: ho 13 “nguoi dimg ddu CQHCNN?. Thif hai, chua c6 su phu hop giita
yéu t6 Danh 13 ngudi dimg ddu CQHCNN véi yéu t6 Thyc - nhiém vu, quyén han tuong
g voi dia vi cta ngudi dimg ddu CQHCNN. Thyc trang ndy dan dén nhiing han ché
trong viéc thuc hién trach nhiém cia ngudi dimg ddu CQHCNN.

Chinh vi vay, trong chuong 3, giai phap dau tién ctia luan an d6 1a: dé dam béo
trach nhiém cia nguoi ding dau CQHCNN duoc thuc hién tdt, cac van ban phap luat
can dam béo tinh Chinh danh ctia nguoi dimg ddu CQHCNN. Pay 1a yéu cau mang tinh
tat yéu, nhung trén thyuc té dé thuc hién lai khong hé don gian. Bai 1€, trong bdi canh
cach thue t6 chire va hoat dong cua bd mdy HCNN ¢ Viét Nam hién nay déng thoi co ca
CQHCNN hoat dong theo ché do thu truong, ca CQHCNN hoat dong theo ché do tap
thé két hop v6i ché do thu trudng, viéc dam bao tinh Chinh danh ctia ngudi dimg dau
CQHCNN hoan toan khong phai 1a viéc dé dang.

Day 1a mot van d& 16m, c6 lién quan dén nguyén tic to chirc va hoat dong ctia cac
CQONN, déng thoi, lién quan dén nhiéu yéu t6 vé thé ché chinh tri, lich str, van hoa... do
do, can c6 nhimg nghién ctru chuyén sau vé van dé nay. Tuy nhién, trong pham vi dé tai,
tac gia ludn an manh dan dé xuét Iya chon mdt trong hai dinh hudng 16n sau day:

Lya chon 1: Giit nguyén cach thirc 16 chirc b mady va ché dg diéu hanh cia cdc
CQHCNN nhu hién nay: c6 COHCNN theo ché di thii truéng, c6 COHCNN theo ché dg
két hop giika tdp thé va thii trieomg, nhung cé sw nhdn manh vai tro cia thi trieong va dé
cao trach nhiém cd nhan. Vi dinh hudng nay, tinh Chinh danh cta nguoi dimg dau
CQHCNN duoc xac dinh mot cach twong ddi. Thyc hién dinh hudng nay, vé 1y thuyét,

mot mit vira c6 thé phat huy duogc tri tué tap thé, ting cuong sitc manh trong viéc ra
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quyét dinh va thuc hién quyét dinh, mat khac coi ché do tap thé nhu mot dbi trong nhim
han ché tinh chuyén quyén, doc doan cta ché do thu trudng. Tuy nhién, ciing phai tinh
dén viéc nguyén tic ndy ciing 1am han ché tinh chu dong, sang tao, ddm nghi, dam lam
ctia nguoi dimg dau CQHCN, dong thoi, 1am han ché tinh kip thoi, nhanh nhay, théng
subt trong quan 1y, diéu hanh hanh chinh ctia cac CQHCNN. Do d6, phap luat can sira
ddi theo hudng xac dinh 10 rang dau la trach nhiém cua ca nhan, dau la trach nhiém tap
thé. Mic du véy, voi ché do két hop giita thu truong va tap thé, thi phai “chap nhan” thuc
té 1a vai tro ciia “ngudi ding dau” s& khong thuc su 13, s& chi duoc “coi nhu 13 ngudi
dung dau”, do do s& kho c6 thé chiu trach nhiém vé moi hoat dong cling nhu két qua hoat
dong cia CQHCNN.

Phuong hudng nay ¢ nhitng co s& ca vé 1y luan va thuc tién. Vé thue tién, su ton
tai clia ché do diéu hanh tap thé két hop véi thi truong da gan lién vai lich sir hinh thanh
va phat trién cta bd may nha nudc Viét Nam qua cac thoi ky tir 1945 dén nay va da phan
nao chimg minh nhig wu diém ctia né. Bén canh d6, Viét Nam la qudc gia mang nhiing
dic diém cia vin hoa phuong Pong voi su nhan manh vao tinh “cong dong” hon 1 tinh
“c4 nhan”, trong cai “chung ta” hon cai “t6i”, do d6, chii nghia tap thé dugc dé cao hon
chul nghia ca nhan. Vi vy, trong cac CQHCNN, ché d6 diéu hanh tap thé van luén giir
vai trd quan trong, 13 nhan t6 khong thé thiéu bén canh ché do diéu hanh thu truong, Ve
Iy ludn, ché do tap thé, ché do th truong va ché do két hop giita tap thé va thi truong 1a
ba phuong thuc diéu hanh co ban trong khoa hoc quan ly, lanh dao, do do, su ton tai clia
mdi phuong thirc diéu hanh déu ¢ 1y do va déu c¢6 nhimg vu nhugc diém riéng.

Do d6, giit nguyén cach thirc t6 chirc bd may cac CQHCNN nhu hién nay va co
sy nhan manh hon vao trach nhiém ctia ca nhan nguoi dimg ddu CQHCNN ciing 13 mot
lya chon. Boi, moi su thay doi 16n s& c6 thé gy ra nhing phan {mg tréi chiéu lam anh
hudng dén su hoat dong on dinh, lién tuc cta hé théng cac CQHCNN noéi riéng va hé
thong chinh tri ndi chung. Su thay d6i ndy ciing c6 thé gy ra nhiing x4o trén trong doi
song kinh té - x4 hoi va gay ra nhiing ton tht néu sy d6i méi khong dem lai hidu qua.

Luwa chon 2: Can ¢6 sy thay doi co ban vé cdach thire t6 chire, hoat dong cua bo

mdy HCNN theo hwdéng: thiét ldp ché do thi trudng doi voi toan bo cic COHCNN &
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Viét Nam hién nay. Diéu niy dong nghia véi viéc bii bo co ché tap thé trong hanh chinh,
thay thé béng ché do ca nhan quyét dinh, voi sy tap trung trach nhiém t6i da vao vi tri
nguoi dimg ddu CQHCNN.

Viéc thiét lap ché d6 thu truong dbi vai cac CQHCNN la c6 co sé khoa hoc & ca
goc do 1y luan va goc do thuc tién.

Thir nhdt, & géc do 1y ludn, can d6i méi t6 chirc va hoat dong theo hudng thiét
1ap ché d6 thi truong dbi véi cac CQHCNN xuat phat tir dic diém vé tinh chat va yéu
cAu hoat dong cuia CQHCNN. Hanh phép la noi can hanh dong hon 1a ludn ban, noi can
sy tmg pho nhanh va mau le, dung luc, qua quyét voi nhimg dién bién phuc tap, da dang,
nhanh chéng, thudng xuyén va lién tuc ctia d6i twong quan 1y, cia nhimg nhiém vy méi
phat sinh doi hoi phai giai quyét gip rat. Do d6, day 1a noi doi hoi phai c6 trach nhiém ca
nhan rd rang va ché do thi trudng pht hop véi yéu cau ndy. Montesquieu va Rousseau,
nhitng nguoi sang 1ap hoc thuyét phan quyén va khé uéc xa hoi da khing dinh rang:
Quyén hanh phap, do dac thu cua no, can giao cho mdt cd nhan. Montesquieu viét:
“Quyén hanh phdp luén luén can dén mot hanh dong nhdt thoi, dé cho mét nguoi nam
thi hon la nhiéu nguoi cing nam. N6 khéc véi quyén Idp phdp, do nhiéu ngwoi ban thi
hon la mét ngueoi” [76, tr.268]. Con Rousseau thi viét: “Ta thay rang chinh phi phdi do
mét nguwoi nam (...), cho nén chinh phii ning déng nhat sé la chinh phii ciia mét ngueoi”.
“Chdc chan la céng tac cang giao cho nhiéu nguoi thi cang chdm xong (...), vi b6 qua
mdt co hdi, va ban cdi nhiéu thi thwong hong viéc” [82, tr.130,131]. Biéu do6 cho thay cac
CQHCNN cén phai hoat dong theo ché do thi trudng va trach nhiém trong diéu hanh
phai thudc vé ca nhan nguoi dimg dau CQHCNN.

Trong khi d6, v6i ché d diéu hanh tap thé, thi “khong 1am thé nao ma tim ra
dugc nguoi chiu trach nhiém ca”. Vé van dé nay, Lénin da viét nhu sau: “Thdo ludn thi
thao ludgn chung, nhing trach nhiém la cia timg nguoi... Vi khong biét van dung nguyén
tic nay nén cir méi buéce di, ching ta lai bi khon don...” [71, tr.207] va “Pdng [é phai
chiu trdach nhiém vé cong viéc ciia minh, ... voi y thirc rang chinh minh la nguoi chiu
trach nhiém thi nguoi ta lai ndp sau cdc ban. Pén thanh ciing khéng biét dau ma lan

trong cac ban do, khong lam thé nao ma tim ra dwoc nguoi chiu trach nhiém ca; moi cdi
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déu réi tung va cudi cung nguoi ta dwa ra mot nghi quyét trong dé tat ca moi nguoi déu
chiu trach nhiém” [72, tr.138].

Thit hai, ¢ gbc do thuc tién. Viée thiét 1ap ché do thu truong ddi véi cac
CQHCNN ¢ Viét Nam 1a phu hop véi xu thé chung ciia nén hanh chinh cac qudc gia trén
thé gioi. Hién nay, xu huéng chung ciia cic nén hanh chinh trén thé giéi 1a thiét 1ap ché
d6 thi trudng dbi voi cac CQHCNN. Nén HCNN cuia hau hét cac nudc trén thé gioi van
hanh theo nguyén tic: Mot viéc do mét co quan (16 chirc) phu trich va mét co quan (16
chirc) do mot nguoi dimg dau chiu trach nhiém. Cac nha nudc dan chu phét trién ngay
cang di vao co ché trach nhiém c4 nhan. Vi du, trong ché do Té)ng thé)ng M1 hién nay ho
c6 thé quy két cho Tong théng, va ngay ca ché d6 Noi cac ciia Anh qudc ngay nay ciing
¢6 xu hudng quy vé cho Thu tudng Chinh phu [9, tr.465]. Nguyén tic chiu trach nhiém
tap thé ciia tat ca cac thanh vién ctia Noi cac Anh qudc dd dan dan bi thay ddi bang ché
do chiu trach nhiém ca nhan cua céac bd truong [9, tr.487]. Trong nhitng nhiém ky gﬁn
day, Trung Qudc cling da thyc hién theo ché do tinh trudng, thi truong. ..

Do d0, c6 thé ndi viéc thiét 1ap ché do thu truong dbi véi cac CQHCNN ¢ Viét
Nam 1 ¢6 co s& 1y luan va thuc tién. Néu thue hién duoc diéu nay, sé tao ra tién dé thuan
loi thoa man ca hai diéu kién vé tinh Chinh danh cta nguoi dimg dau CQHCNN: Danh
va Thyc déu 13 “ngudi dimg dau CQHCNN®, tir do, c6 thé thyc hién tét trach nhiém
nguoi dimg dau va chiu trach nhiém c4 nhan vé hoat dong ctia CQHCNN.

Dé thiét 1ap ché do thu truong dbi véi cac CQHCNN ¢ Viét Nam, can c6 mot 10
trinh v6i nhiéu budc, voi nhiéu ndi dung cong viée phirc tap lién quan dén cac hoat dong
tir xdy dung thé ché, t6 chirc bd may, nhan su, tai chinh... Tuy nhién, cong viéc quan
trong can quan tm thuc hién dau tién d6 1a hoan thién cic quy dinh phap luat vé t6 chic
va hoat dong cua co quan HCNN ¢ Trung wong va dia phuong, theo hudng: O Chinh
phii, can tao thém co sé phap ly dé bao dam tinh quyét doan va tinh dam chiu trach
nhiém ctia Thu tudng - ngudi dimg dau hanh phap ctia Nha nudc Viét Nam thong qua
viée xac lap ché do thii trudng trong t6 chirc Chinh phu. Néu nhu vay, s& khong quy dinh
Chinh phu quyét dinh tép thé cac van dé quan trong ma dudng hudng hoat dong va van
hanh cua Chinh pht nhu thé nao do ¢4 nhan Thu tudng Chinh phu chiu trach nhiém. O
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dia phwong, can d6i tén UBND thanh Uy ban hanh chinh dé 1am 13 tinh chat ctia co quan
nay. Dong thoi, thay d6i nguyén tic hoat dong ciia co quan hanh chinh & dia phuong tir
ché do tap thé sang ché do thu trudng dé bao dam sy chu dong, linh hoat trong diéu hanh,
quan Iy cta co quan hanh chinh & dia phuong. Néu theo phuong 4n nay, ngudi dimg dau
co quan HCNN & tinh 1a "Tinh truong", thanh phd 13 "Thi trudng”, huyén 13 "Huyén
trudng", xa 1a “Xa truong” do dan dia phuong tryc tiép bau, phai tir chirc hodc chiu mién
nhiém khi khong hoan thanh nhiém vy. Nhu vay, can stra ddi Hién phép, Luat T chirc
Chinh phu, Luat Té chire HDND va UBND hién hanh cung nhiing van ban phap luat
lién quan.

Tom lai, viéc dam bao tinh Chinh danh ciua nguoi ding dau CQHCNN la rat
quan trong nham nang cao hiéu qua trach nhiém. Tuy nhién, day thuc su 13 vin dé 1on va
phirc tap, can c6 nhing ludn giai sdu sic va khoa hoc ca vé mit 1y luan va thyc tién ma
trong pham vi luén an khong co diéu kién giai quyét, do d6 can c6 nhiing nghién ciru
chuyén sau vé van dé nay.

3.2.2. Pam bio quy dinh nhit quan, ré rang trach nhiém ciia ngudi dimg
diu CQHCNN

Nhu Chuong 1 d4 phan tich, mot trong nhitng yéu cau dit ra dé nguoi dimg dau
CQHCNN thyc hién ot trach nhiém d6 1a phép luat can dam bao quy dinh 16 rang cac
yéu t6 Nghia vy, Quyén, viéc Chiu trach nhiém ctia ngudi dimg dau CQHCNN. Tuy
nhién, nhitng danh gia & Chuong 2 cho thay cac quy dinh phéap luat chwa thong nhét cach
hiéu vé noi ham thuét ngir “trach nhiém” ctia nguoi dimg ddu CQHCNN ciing nhu chua
¢6 sy phan dinh rd rang trach nhiém cua ngudi ding ddu CQHCNN véi cac chii thé khac
nhau cing tham gia vao qua trinh QLNN. Do d6, trong chuong 3, luan 4n cho rang can
dam bao quy dinh nhét quén, 15 rang trach nhiém cua ngudi dimg ddu CQHCNN voi hai
nhém yéu cau sau:

Thir nhat, can dam bao quy dinh nhdt qudn vé trach nhiém ciia nguoi dimg dau
CQOHCNN.

Trudc hét, trong cac van ban phap luat vé trach nhiém cta nguoi ding dau

CQHCNN, thuat ngit “trach nhiém” can dugc hiéu theo mot nghia théng nhat. Tac gia
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luén an cho rang, trong linh vee QLNN, nén xem trach nhiém bao gdm ba yéu té ciu
thanh: nhiing viéc phai lam, khong duogc lam (Nghia vy, nhi€ém vu), nhiing viéc duoc
lam, nhitng thtr dugc nhan (quyén han, quyén loi), va ché tai xur 1y (chiu trach nhi¢m).
Do do, cac thuat ngir: “nghia vu”/“nhiém vu”, “quyén”/“quyén han”, “chiu trach nhiém”
can duoc phan biét v6i nhau mot cach rd rang. Tac gia luan an cho rang: Néu nhu d6 1a
viéc phai lam, khong dwoc lam, thi nén goi do la Nghia vu/ nhiém vu; Néu nhu d6 1a viée
dwoc lam, thi goi do 1a quyén han; Néu nhu do 13 hdu qua phai ganh chiu do thuc hién
khong dung, khong tot nghia vu va quyén, thi goi 13 chiu trdch nhiém. Con néu da noi
dén “trach nhiém”, “ché do trach nhiém”, thi can hoi tu day du ca ba yéu t6 trén. Do do,
trong cac quy dinh vé “trach nhiém ciia nguoi dimg ddu CQHCNN” phai bao gdbm mot
tong thé thong nhat tuong thich cua ba yéu td: nghia vu, quyén, viéc chiu trach nhiém.
Con néu thuat ngtlt “trdch nhiém” khi thi duoc hiéu véi nghia 1a “nhiém vuy, quyén han”,
khi thi hiéu 1a “chiu trach nhiém” s& rat d& gay ra sy nham 1dn hodc c6 cach hiéu khong
théng nhit. Va diéu dé khong thuan lgi cho hoat dong QLNN, mét linh vuc vbn rét can
sy 16 rang va nhat quan.

Thir dén, trong hé théng cac van ban quy dinh vé trach nhiém ctia nguoi ding
dau CQHCNN khong dé xay ra tinh trang quy dinh ndy mau thudn v6i quy dinh khac,
gay ra sy lung ting trong nhan thirc va khoé khan trong thyc hién cac quy dinh nay.

Thir hai, dam bdo sw phdn dinh ré rang trach nhiém cua ngwoi dimg ddau
COHCNN véi cdc chii thé khdc.

Pé thyc hién duoc didu nay, can quan tim quy dinh nhitng van dé co ban sau:

Mét Ia, phai ludt hoa ndi dung phuong thirc 1anh dao cua Pang dé 1am 16 trach
nhiém ctia nguoi dimg dau trong quan 1y, diéu hanh. Vai tro, trach nhiém c nhan ngudi
dimg dau CQHCNN c6 thuc su duge d& cao hay khong co lién quan dén viéc doi méi
phuong thirc 1anh dao cta Pang. Béo cdo cua Ban chip hanh Trung wong Péang khoa X
trinh bay tai Dai hoi XI ciia Pang da dit ra yéu cau: “Thuee hién 1ot ché dé lanh dao tip
thé di doi véi phat huy tinh than chii déng, sang tao va trach nhiém cd nhan, nhat la
trdch nhiém cia nguoi dimg dau” [19, tr.264]. Nhin chung, sy né tranh dé cap mdi quan
hé giita cac co quan lanh dao ctia Pang va CQHC trén phuong dién phap 1y 13 khong thé
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néu mudn thuc hién nghiém ché do trach nhiém ctia nguoi ding dau CQHCNN. Viéc
nay hoan toan c6 co s¢ vi Pang dé khing dinh viéc khong lam thay trach nhiém ctia nha
nuodc. Do do, cac cép uy dang can tap trung thyc hién dung vai tro lanh dao cia Pang,
tuc la thye hién cac chirc ndng dinh hudng va kiém tra ddi véi cac hoat dong ctia bd may
nha nudc, khong lam thay bo may chinh quyén cac cong viéc QLNN, diéu hanh hanh
chinh, khong quyét dinh cu thé cic van dé thudc thAm quyén, trach nhiém cuia CQHCNN
theo quy dinh cua phap luat.

Trong Luat T6 chirc Chinh phu 2001, Lut T6 chirc UBND 2003 chua phan anh
duoc mdt cach co ban thyuc trang cua co ché td chirc thuc hién quyén luc nha nudc trong
hé thong nha nudc XHCN, nhit 1a vé thé ché lanh dao ciia Pang dbi véi linh vyc hanh
phép. C6 thé noi, tuy thudc vao tAm quan trong cda linh vyuc theo quan diém lanh dao cua
bang ma dya trén do, cac dao luat c6 nhiém vu diéu chinh linh vuc nén quy dinh mét )
diéu khoan dic tht doi hoi co quan hanh phap phai chiu sy kiém soat ciia Dang ¢ nhiing
muc d chit ché khac nhau. Vé van dé nay, tir thuc tién cong tac 1anh dao cia Pang va
chi dao, diéu hanh cua co quan hanh chinh, cé thé dua ra mot hudng tiép can theo
nguyén tic phan nhom cac linh vie QLNN ma dbi véi timg nhém linh vuc can c¢6 co ché
lanh dao, chi dao riéng va phai duoc quy dinh rd trong cac quy ché ndi bo ciia Pang ciing
nhur thé ché hoa mét phan nio d6 trong cac VBQPPL, nham tao co s¢ dé gop phan lam
16 hon trach nhiém cta nguoi dimg dau CQHCNN nhu sau:

- B6i v6i mot s6 linh vue nhu: quéc phong, an ninh quéc gia, ngoai giao, t6 chire
bd méy nha nudc (& quy md qudc gia) va cong tac can bd, viéc thyc hién cac nhiém vu,
quyén han cia CQHCNN phai hoan toan tuan thi theo cac quy dinh chit ché ciia Pang
va chiu sy gidm sat toan di¢n cta cac co quan lanh dao Dang.

- Péi v6i mot s6 linh vue QLNN khac nhu: kinh t& vi md, ngan sach nha nudc,
can d6i 16n, didu hanh chinh sach tién t&, khoa hoc xa hoi, thong tin va truyén thong, dao
tao dai hoc, ton gido, dan tdc, cong tac cua cac doan thé quﬁn chiing, xay dung va thi
hanh phap luat, phong chéng tham nhiing, CCHC, x4y dung chinh quyén dia phuong,
nén dé cac CQHCNN c6 sy chu dong nhidu hon nhung tiy thudc timg van dé cu thé phai

tuan theo quy dinh chat ché cua Pang va chiu su giam st cia co quan Pang.
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- Bbi véi cac linh viee QLNN khac ma CQHCNN c6 trach nhiém quén 1y thi trén
co sO su lanh dao cua Dang qua chu truong, duong 16i, thi viéc néu cao vai trd cha dong
nhiéu hon nhita ctia nguoi ding ddu CQHCNN 1a viée can thiét [40, tr.271-273].

Hai la, phai phan dinh rd chirc nang, nhiém vu cua trmg CQHCNN lam co s¢ cho
viéc phan dinh rd trach nhiém cua timg nguoi ding dau CQHCNN. Bo may HCNN
duoc to chirc theo nguyén tic thir bac, cap trén, cp dudi trong quan hé phan cong, phan
cap va phdi hop gitra cic CQHCNN trong tong thé hé thong. Vé nguyén tic t6 chirc bo
may, viéc xac dinh rd nhiém vy, quyén han cuta timg loai co quan cling nhu cta nguoi
dung dau CQHCNN dong vai trd quan trong trong viéc thuc hién ché do trach nhiém.
Trén thuc té, chiing ta chua thyc hi¢n dugc nguyén tic phai xac dinh rd rang, cu thé
nhiém vu ctia mot to chirc trude khi thanh 1ap t6 chirc d6 va do do, diép khuc can xdc
dinh 6 nhiém vu va quyén han cia cdc COHCNN duge ghi nhan trong qua nhidu vin
ban cua Bang va Nha nudc. Do co ché phan cong, phéi hop trong vi¢c thuc thi mot )
cong vu nha nude khong cu thé nén khi Xay ra sy cd, kho tim dugc trach nhiém thude vé
ai. Sy phan cong ranh mach giita cac CQNN cuing v6i co ché ty diéu chinh ctia mdi co
quan nhu vy s& gbp phan ngin chin viéc lam dung quyén luc nha nudc, biao dam cho
viée tu xtr 1y va phong ngira tdi da nhimg sai pham c6 thé xay ra trong ndi bo timg co
quan.

Ba la, phan biét 15 trach nhiém cta ngudi dimg dau voi tap thé CQHCNN nhu
cap pho cta ngudi dimg dau, cac CB,CC trong pham vi quan 1y ciia ngudi dimg dau.
Theo d6, nguoi dimg ddu CQHCNN can tip trung vao nhitng hoat dong mang tinh dinh
hudng, vi mo, dung véi tinh chét cong viée ctia nha quan 1y & cip cao nhat, khong mat
thoi gian cho nhitng cong viéc sy vu cua cac can bo cong churc dudi quyén. Nguoc lai,
khong thé giao nhiing cong viéc & tam hoach dinh chinh sach, quan 1y vi mé cho cac
cong chirc chuyén mén. Néu khong 1am 16 dwoc trach nhiém giita cac “vai” mot cach 1o
rang, kho cé thé nang cao hi€u quéd thyc hién trdch nhiém cta ngudi dung dau

CQHCNN.
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3.2.3. Pam bao sw thong nhat twong thich giira Nghia vu, viéc Chiu trach
nhiém véi Quyén han, Quyén loi

Su thé)ng nhét tuong thich gitra Nghia vy, vi¢éc Chiu trach nhiém voi Quyén han,
Quyén loi 14 co s& cho viée thuc hién tbt trach nhiém cta nguoi ding dau CQHCNN. Vé
ban chat, ddy 13 sy cong bang giita giita Muc dich va Phuong tién, gitta Cng hién va
Dii ngd, giita Cong lao va Phan thudng, giita Thuong va Phat, Cong va Toi, gitra Ton
vinh, Trong dung v&i X phat, Sa thai... Khi cac yéu t6 nay tuong thich vdi nhau, s€ tao
ra su hai hoa lam dong luc cho su phat trién, 1a dong luc dé nguoi dung dau thyuc hién tbt
trach nhiém, 1a sy thé hién trinh do phat trién cling nhu van hoa cia nén hanh chinh.
Nhung khi mot trong cac yéu t6 niy manh hon hay yéu hon, thi tinh hai hoa, twong thich
bién mét.

Tuy nhién, nhimg phén tich, danh gi4 & Chuong 2 cho thiy sy thong nhat tuong
thich giira cac yéu td nay van chua duge dam bao. Nha nude co xu hudng doi hodi qua
cao vé nghia vy va viéc chiu trach nhiém cta nguoi ding dau CQHCNN nhung lai
khong dam bao nhiing diéu kién tuong tng vé quyén han, quyén loi khién ngudi ding
dau CQHCNN kho c6 thé dap tmg nhing gi nha nuéc mong mudn.

Do d6, ludn an dua ra giai phap: trdch nhiém ciia nguoi ding dau COHCNN phi
diege quy dinh trong moi quan hé thong nhdt twong thich giita cdc yéu t6: nghia vu,
quyén, viéc chiu trach nhiém. Theo d6, & nguoi dimg ddu CQHCNN c6 thé chiu trach
nhiém toan bd vé hoat dong cling nhu két qua hoat dong cua co quan ho 1anh dao, quan
1y, thi nha nudc phai dam bao di quyén, gdm quyén han va quyén loi cho nguoi dimg
dau, nham tao ra Phuong tién cling nhu Pong luc dé ho co thé thuc hién trach nhiém cua
nguoi dimg ddu CQHCNN. Cu thé, can luu y mot s van dé sau:

Thit nhat, can sia Ludt CB,CC 2008. Trong Ludt CB,CC 2008 da c6 mdt muc
riéng dé quy dinh vé Nghia vu ctua CB,CC la ngudi dimg dau. Va néu mudn dat dén sy
twong thich, thi cling cAn c6 mot muc riéng dé quy dinh vé nhitng Quyén han, Quyén loi
va viéc Chiu trach nhiém ctia ngudi dimg dau. Do d6, néu nhu nguoi dimg dau phai thuc
hién rat nhiéu nghia vy, ma nghia vu dau tién 1a “Chi dao t6 chirc thuc hién nhiém vu

dugc giao va chiu trach nhiém vé két qua hoat dong cua co quan, to6 chirc, don vi”
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(Khoan 1 Diéu 10 Luat CB,CC 2008), thi ciing can ¢ quy dinh dau 1 quyén han dic thu
ma ngudi dimg dau duge quyén sir dung dé thyc hién cac nghia vu do, dau quyén loi dic
tht v& vat chét, vé tinh than... ma nguoi ding dau c6 quyén duoc nhan dé bu dép lai
cong strc khi thuc hién nghia vu ctua nguoi ding dau, va dau ché tai dic tha dbi voi
nguoi ding dau CQHCNN khi ho thuc hién khong dung, khong tt nhitng nghia vu,
quyén han duoc trao. Tuy nhién, nhu da phan tich trong chuong 2, trong Luat CB,CC
2008 chwa dam bao sy trong thich nay. Do do, can sira Luat nay theo hudng dam bao su
thong nhat tuong thich gitta ba yéu t6 cdu thanh trach nhiém 1a Nghia vu, Quyén va viéc
Chiu trach nhiém cta ngudi dimg dau CQHCNN.

Thit hai, can trao dii quyén quyét dinh vé nhdn sw cho ngwoi ditmg dau
COHCNN. Ly luan va thuc tién déu chi ra rang trong cac ngudn lyc gitp t6 chirc dat muc
tiéu thi ngué)n nhan lyc c6 ¥ nghia quyét dinh, vi vay, viéc thyc hién trach nhiém cua
nguoi dimg dau CQHCNN phy thude co ban vao doi ngii CB,CC dudi quyén. “Nguon
nhan luc cua COHCNN la mot yéu 1 quan trong bé sung nang luc, nghi luc cho nguoi
ding dau COHCNN” (Pvs ThS. Pham Binh, thang 12/2014). Do d6, nhét thiét phai trao
du quyén cho nguoi dimg dau CQHCNN trong viée quan 1y nhan sy. Nguyén Chu tich
QH Nguyén Vin An di timg c6 ¥ kién rang Thu tudng can phai dugc chon ndi cac clia
minh thay cho viéc tir truéc dén nay, nhan su cip cao déu do Ban td chirc TU' trinh Bo
Chinh tri xin ¥ kién. Lam duoc nhu vdy, ngudi ding dau Chinh phu méi dugc toan
quyén chon cép giup viéc cia minh, va ty chiu trach nhi¢ém cao nhét trong cong tac diéu
hanh [140]. Piéu nay ciing can thuc hién twong tur véi ngudi dimg dau cac CQHCNN
khéc. Pay ciing 14 xu hudng ciia cac nén hanh chinh hién dai trén thé gidi. Phap luat cac
nudc quy dinh tham quyén cap trudong duge chon cap pho [26, tr.80]. Vi du don cu,
trong nén cong vu Mi, mdt trong nhitng dic diém noi bt cta cac quy dinh phéap luat vé
trach nhiém ctia Tong théng - nguoi dimg ddu nganh hanh phap - 13 Tong thdng co
quyén bd nhiém ngudi dimg dau tit ca cac bd va cac co quan hanh phép, cing hang trim
quan chtre khac, viéc bd nhiém bd trudng dugc Thuong vién phé chuén [26, tr.72].

Thir ba, can quan tam dén nhém bién phdp kich thich vit chat doi véi nguoi ditng
dau COHCNN. Viét Nam dang trong qua trinh xay dung nén kinh té thi trudng dinh
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huéng XHCN. Pay 1a mot bdi canh hoan toan méi déi véi viée thuc thi cong vu cua
CB,CC. Néu nhu trong giai doan trude, khi Viét Nam chua thyc hién ché d6 kinh té thi
truong, nha nudc hoan toan bao cép cho doi sé)ng cua nguoi CB,CC, vi¢c thuc thi cong
vu cta cac CB,CC ¢6 thé dua trén nguyén Iy co ban la su hy sinh, 1a su tu nguyén céng
hién cho cac gia tri chung cua xa hoi, cua cong dé)ng, thi dén co ché kinh té thi truong,
diéu nay da hoan toan thay dbi. Boi 18, nguyén tic co ban chi phdi hoat dong ciia cac chu
thé trong nén kinh té thi trudng 1a nguyén tic “tdi da hoa loi ich”. Do d6, khi mdi CB,CC
khong con nhan dugc su bao cép cta nha nudce, khi ho phai lo toan mét cach truc tiép
dén nhu ciu va lgi ich ca nhan caa minh, thi trong moi hoat dong - ké ca khi thi hanh
cong vu - ngudi CB,CC ludn ludn c6 khuynh hudng chi trong vao viée tdi da hoa loi ich
ca nhan. Vi vy, mic du c6 thé khong thiéu nhitng nguoi san sang hy sinh vi loi ich
chung ma quén di loi ich ca nhan, nhung xét mot cach phd quat, cach lam do khong du
kha ning dé xay dung mot nén cong vu lau dai, bén vimg. Didu d6 dong nghia véi viéc
trong bdi canh hién nay, vi¢c dam bao 191 ich ca nhan cua CB,CC 1a mét doi hoi khach
quan ma nha nuéc ludn phai tinh téi. Do d6, néu mirc lwong cir thip va van dé “com 4o
gao tién” ludn 14 ganh ning véi nguodi CB,CC nodi chung va dic biét voi nguoi dimg dau
CQHCNN ndi riéng thi viéc doi hoi ho thuce hign t6t trach nhiém c6 1& 1a mot doi hoi phi
khach quan. Va khi d6, ho s& c¢6 xu hudng dung quyén han dé thu dugc cac loi ich vat
chat. “Khéng c6 quyén loi, thiéu quyén loi thi nguoi ta sé ding quyén han dé truc loi”
(Pvs GS.TSKH Phan Xuan Son, thang 12/2014).

C6 1& chinh xuat phat tir nguyén 1y d6 ma trong nén cong vu Singapore, bén canh
cac bién phap dé cong chuc “khong thé” tham nhiing va “khéng dam” tham nhiing, mot
trong nhimg bién phap chdng tham nhiing hiéu qua ciia dat nudc nay, do chinh 1a tra
luong thét cao, that hau cho nguoi lam viée trong bd may cong quyén, dé ho “khong
muén” tham nhiing. Theo s6 liéu céng bd nam 2012, lwong ciia Thii tuéng Singapore 1a
rat cao, khoang 2,4 triéu USD, cao gap hon 4 1an lvong cta Téng thdng Mi (440 nghin
USD) [175]. Tuong tw, Bo trudng Singapore c6 mirc lwong cao hon tat ca cac bo truong
& nhimg qudc gia giau c6 nhat, bang mirc lvong ctia 6 ngudi dimg dau cac nganh nghé

trong khdi tu nhan [141]. Chinh sach tra lwong cao di gitip Singapore dat dugc nhimng
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két qua twong xtng. Theo sd liéu cia Worldwide Governance Indicators, chinh phi
Singapore dugc quén tri tot nhat [175]. Day 1a hé qua ctia mot chinh sach dai ngd cong
chirc sang subt va day tinh thuc té khi chon van dé luong cong chirc 1a chia khéa cho moi
cai cach.

O Viét Nam, phuong thuc tra luong theo tham nién nhu hién nay 14 gbc ré dan
dén nhimg bt cap vé thu nhap ciia CB,CC va gay ra nhimg khé khan cho muc tiéu tinh
giam bién ché. Co ché tra lwong nhu hién tai dang 13 nguyén nhén co ban gy ra cac “van
d&” trong quan Iy CB,CC nhu: CB,CC khéng c6 dong luc phan diu, ciing chang can
sang tao, cir déu déu, tir tir ma lam, cong viec hom nay chua lam xong, mai lam tiép
khong sao hét. Tham chi, tranh tht “chan trong, chan ngoai” cai thién thém thu nhép cho
gia dinh, giai quyét tién an, &, hoc, di lai cho ban than va con cai; khong thu hat, gitr
dugc nguoi co tai, cd dao dac trong nén cong vu lau dai. CB,CC lam tbt trong thuc thi
cong vu cling chéng dugc tra luong cao hon CB,CC t6i. Lam t6t dé c6 mot vi tri quan ly,
lanh dao thi lai cang kho khan; tham chi, 1am t5t, 1am c6 trach nhiém c6 khi con bi db ky.
Vi vay, CB,CC lam "dugc vigc" s€ cam théy ho khong dugc ton trong vi ho khong dugc
danh gid qua luong cling nhu qua vi tri cong viéce.

Dé tao ra dong luc thuc thi t6t trach nhiém cho nguoi dimg dau CQHCNN thong
qua cong cy lwong, thudng, can tiép can van dé theo nhimg hudng sau:

Mét la, cac co quan QLNN va xa hoi phai thira nhan gia tri cua stc lao dong, tién
lwong 14 gia ca cia stc lao dong trong nén kinh té thi truong, theo do, ngudi ding dau
CQHCNN c6 quyén doi hoi duge tra luong dung véi gid tri strc lao dong ctia ho trong
mdi twong quan véi thi trudng lao dong. Do d6, can tiép tuc cai cach ché do tién luong
theo hudng bao dam cho CB,CC néi chung va nguoi dimg dau CQHCNN néi riéng song
duoc bang tién luong & muc trung binh khé, tham chi giau c6 trong xa hdi dé ho yén tam
phuc vu nhan dan mot cach t6t nhat, liém chinh nhat. Nén cong vu can ¢6 bude ddi méi
mang tinh dot pha dé ngudi ding dau CQHCNN c6 thé séng bang dong luong, va yén
tam cong hién ma khong phai qué so do hon thiét, dé ho c6 thé giit dao dirc liém chinh
trong thuc thi cong vu. Viée cai cach co ché tién luong can phai trd vé dung nguyén tic

"luong tra theo két qua lao dong” theo co ché thi trudng d6i véi nguodi dung dau
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CQHCNN, mic du danh gia két qua lao dong cua ngudi dimg dau CQHCNN 1a kho
khin hon céc cong viéc khac. Néu khong thoa méin quan hé nay sé& din dén tinh trang
ngudi dimg ddu CQHCNN tim cach “xoay” trong thuc thi cong vu dé “bu dip tién
luong” nhu quan liéu, tham nhiing, lam dung chtrc vy, quyén han, can thi€p hanh chinh
vao thi trudong cua cac nhom loi ich dé “doi chia sé loi ich”, 1am lting doan, méo m¢ thi
trudng va ting dong chay mau chat xam tir nén cong vu ra khu vuec thi trudng.

Hai la, can tinh d&én nhing dic thu cong viée ciia ngudi dimg dau CQHCNN dé
tra lwong. Nhin chung, cac chirc danh nguoi dimg ddu CQHCNN 1a nhiing vi tri ¢6 yéu
cAu cao vé nang luc, ho 1am viéc chu yéu béng tri Oc, tinh chat cong viéc cua ho co tac
dong dén cac mat cua doi séng kinh té - xa hoi do d6 bi doi héi trach nhiém rét cao... Co
tinh toan day di dic thi cong viée ctia ho chinh 1a thuc hién dau tu cho phét trién, boi 18,
day la nhiing vi tri gift vai trd quan trong trong bd may hanh chinh noi riéng va bd may
nha nude néi chung. Do d6, néu nhimg ngudi dimg ddu CQHCNN c6 dong luc thue hién
t6t trach nhiém cua ho do duoc dii ngd bang muc luong xting dang s& co thé tao ra
nhiing luc ddy cho phat trién kinh té - xa hoi va gop phan 1am trong sach nén cong vu.

Thir ba, cung voi chinh sach tién lwong hop 1y, can xay dung ché db tién thuong
thuong xuyén va dot xuat thoa dang dbi véi nguoi dimg dadu CQHCNN hoan thanh xuét
sdc nhiém vu; dé cao vai tro, trach nhiém cta nguoi ding dau co quan, don vi trong viéc
quyét dinh chi tién thuéng cho cong chie dudi quyén.

Vén dé dit ra 1a trong diéu kién cu thé ctia Viét Nam hién nay, lam thé nao dé
dam bao su ddi ngd vét chat cho nhitng ngudi dimg ddu CQHCNN mét cach chinh thic
qua ché d6 luong trong bdi canh ngén sach con han hep va doi ngii can bd cong chirc hét
strc déng dao? Pay 1a van dé vo cung phic tap, va trong pham vi luan 4n kho c6 diéu
kién ban sau vé ndi dung nay. Tuy nhién, néu ndi rang ngan sach khong du dé tra luong
ximg dang cho doi ngii CB,CC noi chung va ngudi dimg dau CQHCNN néi riéng lai 1a
chua thoa dang. “Ngwoi ddn luon du siec nuoi bo may quan ly minh, nhitng nguoi dai
dién cho minh. Nhitng dai dién xing ddang phdi dwoc tra heong tir té. Vin dé khéong phdi
la nghéo ma vin dé la thu chi thé nao, t6 chitc bd may thé nao? Ching ta di qudn Iy

bién ché tot chua? Quan 1y cdc khoan thu chi ngdn sdch tot chwa? Qudn Iy tdi chinh tot
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chiea? Tiét kiém tot chira? Néu kiém sodt tot cdc van dé do chdc chén sé di tién dé ting
lwong, d@é dai ngd xvmg dang cho CB,CC, cho nguwoi dimg dau. Khéng nén néi vi doi
nghéo ma khéng nuéi néi b may” (Pvs GS.TSKH Phan Xuan Son, thang 12/2014).

V& van dé nay, tac gia luan an cho réing trude mét co thé thuc hién cac cong vigc
nhu:

- Thyc hién hi¢u qua viéc tiét kiém, chéng lang phi trong cac CQHCNN.

- X3 hoi hoa mét sd cong viéce lau nay van thudc vé CQHCNN, thong qua d6 co
thé giam duoc sb lugng cong chire, giam ganh ning cho ngén sach va ¢ co hdi tra luong
cao hon cho sd lugng con lai.

- Thyc hién dong bo viéc cai cach bd may, tinh giam bién ché véi cai cach ché do
luong. Néu bo may dugc thiét ké gon nhe, hiéu qua s¢€ tranh duoc s6 bién ché thira, chi
linh lvong ma khong 1am vi€e, lam vi¢c khong hi¢u qua hoac lam nhiing viéc nguoi khac
da/dang lam.

- Thyc hién c6 hi€u qua viéc xac dinh vi tri viéc 1am trong toan hé théng cac
CQHCNN, tao tién dé cho viéc tra luong theo vi tri cong viée. Viéce ap dung mot ché do
lwong phtt hop véi vi tri, vai trd ctia ngudi dimg ddu CQHCNN c6 lién quan mat thiét
dén van dé xac dinh vi trf viéc 1am ma nén hanh chinh Viét Nam dang trién khai thuc
hién. Néu thuc hién tdt hoat dong nay co thé tao tién dé cho viéc ap dung mot ché do
luong phut hop d6i vé6i nhitng nguoi dimg ddu CQHCNN. Pay 1a van dé 16n can dugce
tiép tuc nghién ctu trong thoi gian toi.

Céc giai phap vé k¥ thuat nhu trén vé thuc chat khéng qué kho, song cai khé hon
nam & chd 14 nhimg nguoi cd trong trach, nhitng ngudi c6 tiéng néi quyét dinh vé van dé
ndy c6 quyét tim va dong thuan hay khong? Ddong thoi, cling can quan triét mot yéu cau
1a khéng ting lwong mot cach dan trai. Néu ting lwong dong loat cho moi dbi tuong
huong Iuong (vién chirc, huu tri, nhan vién doanh nghiép nha nudc...) s& khong thé tao ra
dot pha vé thu nhap cho nhitng ngudi dimg ddu CQHCNN vi ngan sach c6 han. Vi véy,
dé tra lvong cho ngudi dimg ddu CQHCNN theo co ché thi truong, doi héi Nha nude
phai tap trung céi thién thang bac luong va lam co trong diém ddi v6i dbi tuong 1a nguoi

dimg ddu CQHCNN. Néu 1am duoc diéu nay, ngudi dimg ddu CQHCNN sé trd nén liém
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chinh hon va c6 thé toan tim toan y thuc hién trdch nhi€ém ma nha nudc va xa hoi giao
pho.

3.3. MOT SO GIAI PHAP POI VOI VIEC THU'C HIEN CAC QUY PINH
PHAP LUAT VE TRACH NHIEM CUA NGUOI PUNG PAU CQHCNN

3.3.1. Tuyén truyén, gido duc vé trach nhiém ciia nguoi dimg ddu CQHCNN

Nhén thirc 13 co s& cua hanh vi, do do, néu nguoi dung d4u CQHCNN c6 nhan
thuc dung va du vé trach nhiém cta minh s& dam bao cho trach nhiém éy 6 thé duoc
thyc hién t6t. Mudn vdy, can coi trong cong tic gido duc, tuyén truyén dé nang cao y
thurc phap luét, dao dtrc cong vy, van hoa trach nhiém cho CB,CC, dic biét 1a cho ban
than nhimg ngudi ding ddu CQHCNN. Pay 1a mot van dé 16n v6i nhiéu ndi dung va
bién phap cu thé, can c6 mot dé tai chuyén khao méi co thé dé cap k¥ ludng. Trong
pham vi @& tai nay, tac gia luan 4n cho rang can tip trung vao mot sd van dé rat quan
trong trong bdi canh hién nay, do 13: trong viéc tuyén truyén, gido duc vé trach nhiém cua
nguoi dimg ddu CQHCNN, can ting cudng tuyén truyén, gido duc vé dao dirc cong vu
va vé vin héa tir chike cia nguoi dimg ddu CQHCNN.

Thir nhat, can tuyén truyén, gido duc vé dao dirc cong vu ciia nguoi dimg dau
COHCNN. Nhu chuong 1 di phan tich, mot trong nhitng yéu t6 c¢6 anh huong manh mé
dén viéc thuc hién trach nhiém 1a dao dirc trong thuc thi cong vu cia nguoi ding dau
CQHCNN. Sur hoan thién ctia phap luat s& khong thé dat hiéu qua trong thuc t&, néu nhu
ban than nguoi ding ddu CQHCNN thiéu dao dirc cong vu trong qua trinh thuc thi trach
nhiém. Thuc té da phén tich trong chuong 2 cho thay rat nhiéu hanh vi vi pham ché d¢
trach nhiém ctia nguoi dimg ddu CQHCNN khéng han do nang luc kém ma chinh do sy
yéu kém vé dao dirc cong vu. Dé viée tuyén truyén, gido duc nay c6 két qua tot can luu y
nhing ndi dung sau:

Mot la, dé cao tinh than tu gido duc ctia ban than mdi nguoi ding dau CQHCNN.
Trong moi cach gido duc, cach thirc c6 thé dat két qua tot nhat d6 13 ban than mdi ngudi
dimg ddu CQHCNN tur rén luyén, tu dudng vé dao dirc cong vu. “Gido duc dao dirc la
mot hién twong xa hoi dac biét, ban chat cua né la tmyén dat va linh hoi kinh nghiem

lich swr — xd hoi cua cac the hé loai nguoi vé chuan muc dao dirc, gia tri dgo dirc trong
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ung xu gitta con nguoi voi con nguoi mot cdach tw nguyén, tw gidc. Trong qua trinh giao
duc dao dirc, viéc ban than ty gido duc, tw ren luyén co vai tro cuc ky quan trong” [2,
tr.145]. Pay 1a mot yéu ciu chung ma nguoi ding ddu CQHCNN khéng phai 14 ngoai 6.
Viéc tu dudng va rén luyén dao dirc ciia mdi ngudi dimg ddu CQHCNN phai duge thyc
hién mot cach thuong xuyén trong thuc tién thuc thi cong vu, trong doi tu ciing nhu
trong sinh hoat cong déng, trong moi mbi quan h¢ cuia ban than minh véi xa hoi.

Nhu vdy, dé nang cao dao dic cong vu ciia ngudi dimg dau CQHCNN, can tac
dong vao nhén thirc va hanh dong cta ban than nguoi dimg ddu CQHCNN khién ho co
su ty y thirc sdu sic, tu than hudng toi nhitng gid tri dao dte khi thyc thi cong vu. Trong
nhiéu giai phap nhdm nang cao dao dirc cong vu ciia nguoi dimg dau CQHCNN, day 1a
bién phép c6 tinh chit gbc ré, ¢6 tac dung 1au dai va bén ving. Bing sy tur gidc, tu ¥ thirc
- két qua cua sy tham nhudn cac gié tri dao dirc - ngudi dimg dau CQHCNN sé thue thi
trach nhiém khong chi dung lai & viée tuan tha ddy di cac quy dinh phéap Iy ma con vuot
trén, vuot xa cac quy dinh do dé hiéu qua cong vu dat dén mure tdi da. Béng thoi, khi co
su xung dot gitra 1¢i ich chung va loi ich ca nhan, mdt nguoi dimg dau c6 su tu gidc, twy
thirc vé cac gia tri dao dirc s& dat wu tién vao loi ich chung. “Piéu vi dai va man nguyén
nhdt trong cuoc doi la mot nhdan thire vé muc dich séng vieot khéi ca nhéan minh. Néu nhw
muc dich song chi Vi cd nhan thi né sé tan bién rat nhanh” [64, tr.56]. Diéu nay hoan
toan c6 tinh kha thi, c6 gia tri thyuc tién, boi khi gia tri chung dugc thuc hién thi nguoi
lanh dao khong bi thua thiét, boi o1 ich ¢4 nhan nam trong vi¢c thuc hién 191 ich chung,
chinh khi thuc hién loi ich chung, loi ich riéng s& duoc giai quyét. Do d6, dé nang cao
dao dirc cong vu, can xdy dung duoc nhimg cong ddng ma nhing gia tri dao dirc chan -
thién - mi duoc @& cao va hudng téi. Khi d6, dan dan s& khong can ding t6i cac ché tai
xir 1y nghiém khac hay bién phép nao khac, boi khi cac gié tri dao dirc thuc su tré thanh
sy chi dan, ngudi dimg dau CQHCNN s& tyr giai trir nhitng gi con dang sai lac, s& tu
hudng t6i nhitng gia tri chung, nhing gia tri tot dep ma nguoi dan mong doi.

Va dé lam duoc didu do, thi bién phap quan trong hang dau, do 13 su “néu giong”
ctia nhitng ngudi dimg dau CQHCNN giit nhimg vi tri chil chdt trong bd may nha nudc.

Pay 14 cach gido duc vo cling quan trong, c6 tic dung tryc tiép, mang tinh thuc chat va

135



¢6 gia tri lan toa. Theo quan diém cua Nho gido, d6 1a nhitng nguoi “bén trén”, nhing
nguoi “quan ta”, “hién”, “tr{”, “lao tAm”, 1a nhirng nguoi dua duong chi 16i cho thién ha,
lam mau muyc, néu guong sang cho “bén dudi”, cho nhing “tiéu nhan” “lao luc” [50,
tr.17]. Theo HO Chi Minh, “mdt tam girong séng con cé gid tri hon trdam bai dién van
tuyén truyén” [35, tr.263]. Do d6, su néu guong trong thyc thi dao dirc cong vu cua
nhitng ngudi dimg ddu CQHCNN, dic biét 1a ctia nhitng nguoi gitr vi tri chii chét trong
b6 may nha nude 1a vo cing co ¥ nghia déi véi viée nang cao dao dirc cong vu gop phan
quan trong trong viéc tao nén van hoa cong vu, néu cao y thirc phuc vu nhan dan, phung
sy xd hoi cua toan thé doi ngil can bd cong chirc ndi chung va nhing nguoi dimg dau
CQHCNN noi riéng.

Hai ld, can coi trong ndi dung gido duc dao duc cong vu trong cac chuong trinh
dao tao, bdi dudng cac chirc danh dimg dau CQHCNN. Trong cong tac gido duc dao dic
cong vu, can coi trong giao duc phém hanh, long tu trong, 10ng vi tha, khoan dung, tinh
thuong yéu con nguoi, bon phan, luong tam, trach nhi€m,... Pac bi¢t, phai cha y gido duc
tinh than can kiém liém chinh, chi cong vo tu, trong d6 gia tri ¢t 15i 1a liém chinh. Gido
duc dao dirc 1iém chinh déi v6i ngudi ding dau CQHCNN can dugce tién hanh mdi nim
it nhat mot 1an, chi yéu tap trung gido duc vé cac chuan muyc va quy tic luat phap, hanh
vi dao dirc cua nguoi dimg dau CQHCNN trong thyc thi cong vu phuc vu nhan dén, dé
cao cac gia tri dao durc, dé cao su tu rén luyén, tu dudng cua cong chic; khuyén khich va
ton vinh sy hudng thién vi 1y tudng phuc vu nhan dan, phung su dan tdc cua cong churc;
khac phuc thoi vo cam, ich ky, vu loi trong thyuc thi cong vy, dap img nhu cau, nguyén
vong chinh dang cta quan ching nhan dan.

Trong cac chuong trinh ddo tao, bdi dudng, gido duc dao dirc cho CB,CC ciing
nhu ndi dung thi tuyén cong chirc can chu trong vao viée khic sdu nhiing gi4 tri va chuan
muc dao dirc cong chirc théng qua cac cam két dao dirc ctia cong chirc ngay tir khi méi
duoc tuyén dung vao nén cong vu. Cong chirc méi tham gia vao nén cong vu phai cam
két bang 10i hira danh du hoic tuyén thé gifr gin dao dirc cong chic trong qua trinh thuc

thi cong vy, muc ti€u t6i thuong va duy nhat 1a phung su nhan dan va dan tdc trudc sy
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chimg kién cua tap thé cong chirc, nhan dan va nguoi c6 trach nhiém. Trudc khi bd
nhiém vao vi tri, nguoi ding dau CQHCNN phai cd cac cam két vé dao dirc cong vu.

Ba ld, can tuyén truyén, nh4n manh cac gia tri dao dirc cong vu trén cac phuong
tién thong tin dai ching. Cac gia tri dao dirc cong vu co ban bao gdm sy ton trong quyén
con nguoi, dé cao vai tro cla su chuyén can, tinh than ky luat, tinh trung thuc, trach
nhiém, liém chinh, phat huy cao do y thtrc tur giac va su cong bang. Cac tiéu chi vé gia
tri, chudn tic dao dirc cong vu can dugc phé) bién sau rong trén moi phuong tién thong
tin dai chiing dé moi ngudi hiéu rd ¥ nghia, vai trd va chudn muc ctia nhitng gid tri nhan
van, thiy rd ddy 1a nhan t khong thé thiéu trong nén hanh chinh hién dai, dan chu. Khi
nhiing gia tri nay thAm nhuan trong xa hoi, cong luan, du luan s€ tr¢ thanh mot ap luc t6t
dé nguoi dimg ddu CQHCNN tu trau dbi dao dirc, thuc hién trach nhiém hudng dén
phong cach dan cha, mang tinh chat phuc vu nhan dan.

Thit hai, can nhdn manh van dé “van héa tir chire” ciia nhitng ngueoi dimg dau
CQOHCNN. M6t trong nhitng biéu hién manh m& cia mot nguoi dimg dau CQHCNN ¢
dao dirc, d6 1a c6 diing khi tir chtrc khi nhan thdy ban than chua dong tron vai ngudi
dumg dau. Tl chirc gin v6i van hoa chinh tri. Trén thé gidi, mot nha ldnh dao, mot chinh
khéach khi thdy minh khong con duoc tin tudng va duge tin nhiém nira thi déu sin sang
xin tir chire. O phuong Pong, quan chirc thoi xua ciing c6 hanh dong tuong t, d6 1a “tir
quan”. Do khong phai 13 sy chdi bo trach nhiém, ma 13 phan Gng tu nhién cua 1ong tu
trong, nén tang co ban nhit cda van hoa chinh tri. Hanh dong do thé hién su tir chbi
quyén luc, bé)ng 16c mot cach rat nhe nhang. Hat nhan cta van hoa tir chtrc 1a céi liém si,
bat dau béng cam xuc xau ho, 1a sy nhan thic cao vé tinh than trach nhiém c4 nhan.

Tuy nhién, & Viét Nam hién nay, cai kho nhat van 13 1am sao dé c6 thé thay doi tu
duy nhén thirc ctia hanh vi tir chirc. Hién nay, cac “quan chirc” van con nhin nhan van dé
nay qua nang né. Ho ¢c6 xu hudng cho rﬁng phai tir chire 1a mot sy “that bai” nang né, la
t6n that danh du, 1a déng nghia véi viéc ty nhan ban than 1a kém nang lyc, thiéu dao dirc.
Bén canh dé, do quyén luc gian qua chat voi quyén loi nén ho ngai gid tir quyén lyc minh
dang dam nhan. Do d6, can tuyén truyén, giao duc dé ngudi dimg dau CQHCNN thay

rang trong cudc doi, ngoai con dudng quan chirc con ¢6 rat nhi€u con duong khac dé gop
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strc ¢ ich cho xa hoi. Sy tir chirc dung lic tao nén pham chat, uy tin, quan cach cua
nguoi tir bo quyén luc.

Vé phia duw ludn, cin tuyén truyén dé thdy tir chirc 1a vin dé mang tinh vin hoa;
nhitng nguoi tir chire 13 nhitng nguoi diing cam, day trach nhiém va dang dugc khich 1€.
Tuy nhién, ciing can noéi rang xa hoi ing hd nhitng ngudi tir chirc dé thé hién tinh than
trach nhiém, long tu trong chir khong dong tinh voi kiéu tir chirc dé chay trén trach
nhiém, hau qua.

Ve phia cac co quan co trach nhiém trong quan Iy nhan su, can ¢6 su nhin nhan
khéch quan trong van dé tir chirc va c6 cach thirc str dung ngudi tir chire hop tinh, hop 1y.
“Cé phdi cir phiéu thdp la khéng tot khong? Khong han. Mot nguwoi khéng lam tot vi tri
nguoi diing dau nhung ho c6 thé lam tot viéc khac. Khong thé phii dinh sach tron rang
mét ngueoi phai tir chire la hoan toan bé di. Con rdt nhiéu linh vuee khdc, cong viéc khéc
ho ¢6 thé lam tor, tham chi rat tot. Van dé la nguoi co trach nhiém phai biét dung, dam
dung” (Pvs, An danh, thang 12/2014). Néu thue hién duoc diéu nay, cung voi sy nhin
nhan, ghi nhan cong tdm tir du luan xa hoi, s€ co thé khién nguoi dung dau c6 thém diing
khi dé tir chire boi ho nhan thdy van con nhitng con dudng khac dé tiép tuc thé hién kha
nang.

Dong thoi, dé “tir chire” tro thanh van dé thong thuong, hoat dong 13y phiéu tin
nhiém ddi v6i nhitng nguoi ding ddu CQHCNN can phai tién hanh mot cach thuong
xuyén va thuc chat. Cach nay s& khién két qua thuc thi trach nhiém cua ngudi dimg dau
CQHCNN c6 sy rang budc chit ché véi xa hoi, tir do, bude ngudi ding ddu CQHCNN
phai c6 trach nhi€ém hon trude nhan dan.

3.3.2. P6i méi hoat dong danh gia két qua thuc thi trach nhiém ciia ngudi
dirg dau CQHCNN

Trong Chuong 1 da phan tich, ngudi dimg dadu CQHCNN c6 trach nhiém déi voi
noi bd cac CQNN va trach nhiém ddi v6i cac ca nhén, td chirc trong xa hdi. Do do, can
ctr dé danh gia nguoi dimg ddu CQHCNN c¢6 thyc hién t6t trach nhiém hay khong 13 dira
trén két qua thyc thi trach nhiém cua ngudi ding dau dap tmg & mirc d nio cc yéu cau

ma nha nudc va xa hoi dat ra. Tuy nhién, can nhan manh rang trong moi quan hé nay,
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viée thuc hién trach nhiém ddi voi ndi bd duoc coi 1a Phuong tién va trach nhiém déi véi
xa hoi dugc coi 1a Muc dich. Nhitng phéan tich & Chuong 2 cho théy viéc thuc hién trach
nhiém cua nguoi dung d4u CQHCNN con nhiéu han ché, yéu kém, dan dén mtrc d6 hai
10ng ctia nguoi dan dbi voi cac CQHCNN thip. Vi vdy, d6i méi hoat dong danh gia két
qua thuc thi trach nhiém cua ngudi dimg ddu CQHCNN theo hudng dit trong tim trén
hét vao su hai long ctia cac ca nhan, t6 chirc trong xa hdi la hét strc can thiét.

Cai thién chat luong hoat dong danh gia dbi véi viéc thuc hién trach nhiém cia
nguoi dimg ddu CQHCNN c6 thé duoc coi 1 mot giai phap quan trong nhiam nang cao
hiéu qua QLNN déi v6i trach nhiém ciia ngudi dimg dau CQHCNN. Pénh gia két qua
hoat dong c6 mdi lién hé mat thiét véi viée thuc hién trach nhiém. “Viéc dinh gid két qua
hoat dong co thé la bude dau tién tién t6i cdi thién hoat dong cua 16 chire thudce khu vurc
nha nude va néu cé sw hé tro' ciia mot hé thong khuyén khich thich hop, né sé giip cho
viée chuyén si chit ¥ ciia t6 chire tir dau vao sang dau ra, sang két qua va nhw vy sé cdi
thién tinh hiéu qua va hiéu sudt hoat dong” [60, tr.728-729]. Xu hudng ctia cic nén hanh
chinh cong trén thé gidi hién nay do 1a ting cudng dua cac chi sé danh gia két qua hoat
dong ap dung vao quan 1y hanh chinh cong. C6 mot s6 yéu té dan dén viée tap trung sy
cht y vao van dé két qua hoat dong, bao gdm tinh trang bat min ctia dan chiing trude su
thiéu tan tinh cua doi ngli CB,CC chinh pht va m6 hinh Quan ly cong méi (NPM).

Chiing ta déu biét, vi nhiéu 1y do, danh gia két qua thyc thi trach nhiém ctia can
bo cong chirc ndi chung va cua ngudi dimg ddu CQHCNN néi riéng khong phai 1a
chuyén d& dang. Mic du vay, van co thé danh gia két qua hoat dong trong viéc cung cip
cac dich vu xa hoi co ban thong qua tham do ¥ kién va cac phuong thic dé tiép nhan
thong tin phan hoi tir nhitng nguoi hiéu rd tinh hinh nhat: nhiing nguoi sir dung dich vu.
Do d6, c6 y kién cho rang dé danh gia mot bd nganh, mot tinh thanh hay tham chi ca
nguoi dimg dau cao nhat khong kho. Ctr nhin vao bd mit néng thon, bd mit qudc gia s&
1. Thoi Hong Pirc "khip hang cting ngd ving khong mot tiéng kéu than" 13 vi du dién
hinh cho su thinh vuong, sung tic, cho tii tri ciia ngudi dimg dau [159]. Piéu d6 co
nghia, sy hai long ctia quan chiing chinh 14 thuéc do cho sy hoan thanh trach nhiém cua

cac CQHCNN. “Hiéu qud kinh té xd héi ciia nganh, linh viee, dia phirong la thuée do
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danh gia hiéu qua thuc hién trach nhiém cua nguoi dung dau. Mét chii tich UBND
khéng thé dwoc danh gid la thire hién tot trach nhiém néu trong dia phwong dirong giao
théng bi cay nat, tai nan giao théng cao, té nan xd hi nhiéu, hang lgu, hang gid tran
lan, doi séng nguwoi din nghéo khé...” (Pvs, An danh, thang 12/2014).

Coi nhan dén 14 khach hang, chinh phu huéng t6i khach hang, thoa mén nhu cau
ctia khach hang 1a mot trong mudi nguyén tic ciia mé hinh chinh phu theo tinh than kinh
doanh. C6 bén kiéu cung cip dich vu ciia nén cong vu: 1. Khach hang khong quan trong
d6i voi chiing t6i; 2. Chung t6i hét 1ong phuc vu khach hang nhung ching t6i khong biét
1am thé nao; 3. Chung t6i chi 1a nhitng cai may phuc vu; 4. Khach hang rat quan trong
d6i voi chung t6i va chung i ludn tin tuong rang ching toi da cung cap nhimg dich vu
1am ho hai 1ong. Kiéu cung cap thir tw: “Khdch hang rit quan trong doi véi chiing t6i va
chiing t6i luén tin twéng rang ching t6i da cung cdp nhimg dich vu lam ho hdi long”
chinh 1 kiéu cung cp dich vu can huéng dén cta nén cong vu va can trd thanh tiéu chi
danh gia két qua thuc hién trach nhiém cua ngudi dimg ddu CQHCNN. BPinh hudng
khéch hang c6 thé giup ning cao cht lvong cia mdi twong tac giita chinh phi va cong
dan bang viéc bac bd quan niém cho ring céng dan chi 13 ngudi duge hudng mot cach
thy dong dich vu do céac co quan doc quyén cua chinh pha ban phat; bang cach tao diéu
kién cho cac cong dan binh thuong chét van cac co quan dich vu chinh phu; va bang viéc
thay d6i van hoa tu duy cii bang dinh huéng phuc vu véi ché do trach nhiém ddi véi xa
hoi cao.

Trén thé gidi, ché do cam két phuc vu cong dong ctia Chinh phu va chinh quyén
cac cap dugc hinh thanh tir thap ky 90 cua thé ky XX. Viéc xdy dung Hién chirong phuc
vu duoc Chinh phii Anh dua ra ndm 1991, tirc 14 dung hinh thirc hién chuong dé thong
bao cong khai v6i cong ching ndi dung, tiéu chuan, trach nhiém ctia mdi co quan chinh
phu trong viéc phuc vu cong dong, va cac co quan ndy chiu su giam sat ciia cong ching.
Chinh phu yéu cau tat ca cic co quan va cac nganh phuc vu cong cong déu phai xdy
dung hién chwong ctia minh. Phong trio néi trén da anh hudng 16n dén nhiéu nudc khac

¢ chau Au. Rat nhi€u nudce da cir can bo dén nudc Anh nghién ctru ché do nay va dem ve
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ap dung trong nuwdc nham ning cao trinh do phuc vu va chit lwong phuc vu cta chinh
quyén ddi véi dan chung.

Do d6, viéc can 1am la phai c6 cac quy dinh 16 rang hon, manh mé hon dé nhiing
nguoi trong bd may hanh chinh, ddc biét 13 ngudi dimg dau CQHCNN phai dit trong
tam dut khoat vao viéc “phuc vu nhan dan” trong qua trinh quéan 1y va cung cip dich vu
cong, qua do xdy dung van hoa hudng t6i khach hang nhu trong khu vie tu. Va dé danh
gia két qua thyc thi trach nhiém cta ngudi dimg dau CQHCNN, thi mét trong nhing
cach thtrc quan trong, d6 14 gin véi thuc té quan 1y, huéng dén sy hai long cua chi thé
chiu sy tdc dong cia QLNN, cua cic CQHCNN, cua nguoi ding dau CQHCNN, do¢ la
xa hoi, 12 nguoi dan. Thyc tién 13 tiéu chuan co ban dé danh gia nhimg chu truong,
nhitng quyét sach ctia ngudi dimg ddu CQHCNN sang tao va niang dong dén dau, sy
lanh dao, quan 1y ctia nguoi ding ddu CQHCNN hiéu qua dén mirc d6 ndo. Chinh vi
vay, dbi voi nguoi dung dau CQHCNN can “phai tao dwoc van hoa coi su hai long cua
cong chiing la thuée do cudi ciing doi véi hiéu qua ciia bg mdy hanh chinh” [51, tr.294-
295].

3.3.3. Nang cao hiéu qua giam sat ddi v6i viéc thue hién trach nhiém caa
nguoi dimg ddu CQHCNN

Trong ba loai hinh trach nhiém cta ngudi dimg dau CQHCNN, trach nhiém
chinh tri la loai hinh trach nhi€ém dau tién can quan tdm. Pam bdo trach nhi¢m chinh tri
ctia nguoi ding dau CQHCNN duoc thue hién tét 1 co s& quan trong nang cao hi¢u qua,
hi¢u lyc cia CQHCNN noi riéng va CQNN noi chung. Nhu da phan tich & Chuong 2,
viéc thuc hién trach nhi¢m chinh tri cia nhitng nguo1 ding dau CQHCNN & Viét Nam
thoi gian qua con nhiéu han ché. Du két qua thuc hién trach nhiém con nhidu yéu kém
nhung hau nhu khéng c6 ngudi dimg dau CQHCNN ndo tu nguyén tir chirc. Do do,
nang cao hi¢u qua giam sat dbi v6i viee thuce hién trach nhiém chinh tri caa nguoi dung
dau CQHCNN théng qua cac co quan dai dién cir tri 1a Qudc hoi va HDND 1a v6 cing
quan trong.

Vé ban chat, cac co quan nay 1a hinh anh thu nhé clia cic ting 16p nhan dan, 1a

not thé hién y chi, nguyén vong, quyén luc ctia nhan dan. Do do, khi cac co quan Qudc

141



h61, HDND thuc hién c6 hi¢u qua viéc gidm sat thong qua cac hoat dong nhu xét bao
c4o, chat van, bo phiéu tin nhiém... d6i voi nguoi dimg ddu CQHCNN do céc co quan
ndy bau hodc phé chuin s& gop phan quan trong trong viéc ning cao trach nhiém cua
nguoi dimg dau CQHCNN, dic biét a viéc bo phiéu tin nhiém. Do d6, can dic biét cha
trong cong tac giam sat cua Quéc hdi, HDND theo hudng thiét thuc, hiéu qua, thyc chét,
khong tran lan, khong hinh thirc, ding véi tinh chét cta giam sat nhan dan va c6 co ché
cu thé sau giam sat dé xir Iy trach nhiém.

Nang cao hi€u qua hoat dong gidm sat dbi véi viée thuc hién trach nhiém cua
nguoi dimg ddu CQHCNN 1a mot van dé 16n. Trong pham vi luén an, tac gia luan an cho
rﬁng trude hét can quan tam thuc hién cac vén dé co ban sau:

Mét la, nang cao chit luong ctia hoat dong giam sat thong qua chét van. Mudn
hoat dong chat van dbi voi viée thuc hién trach nhiém cta ngudi dimg ddu CQHCNN
mang tinh thyc chét, hiéu qua phy thudc vao nhiéu yéu t6, tir yéu t6 ngudi diéu hanh,
nguoi chét van, dén co ché thong tin phuc vu qua trinh chét vén... Do do, dbi véi ting
yéu t ndy can dam bao nhitng yéu cau cu thé nhim nang cao chat lugng hoat dong chat
van trach nhiém ctia ngudi dimg ddu CQHCNN. Cén dic biét nhdn manh ning luc, kinh
nghiém, phong cach, ban linh... cta nguwoi chdt vin - cac dai biéu Qudc hoi, dai biéu
HDND.

Dai biéu Quéc hoi, HDND la trung tdm trong moi hoat dong cua Qudc hoi,
HDND. Do do, ho khong chi can ¢ phém chét chinh tri, phém chét dao dirc ma con phai
1a nguoi thyuce sy ¢6 nang luc giam sat, thé hién qua kién thirc vé moi linh vyc cia doi
séng x3 hoi, ddc biét 1a kién thic phép luat lam co s cho viéce tién hanh hoat dong giam
sat, can c6 k¥ ning giam sat, dong thoi, cAn c6 ban linh dam noi, dam chat van dén ciing
nhitng van dé buc xuc lién quan dén viéc thyc hién trach nhiém cta nguoi dimg dau
CQHCNN. Dé hoat dong giam sat d6i voi viée thyc thi trach nhiém cua ngudi dimg dau
CQHCNN dam béo tinh kha thi, hiéu qua, nhit thiét ngudi dai biéu phai c6 ¥ thic cao
hon vé trach nhiém ctia minh, d6 14 tiép thu ¥ dan, chuyén tai y dan dén co quan hanh
phap c6 tham quyén, theo ddi van dong (lobby) cho quyén loi cta dan, tra 10i trudc dan

vé két qua cong viéc ciia ngudi dimg dau CQHCNN. Trach nhiém ning né nay doi hoi
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cac Pai biéu phai c¢6 tinh chuyén nghiép va chuyén mon cao, ¢6 tu duy logic, k¥ ning
phan tich, danh gia cac thong tin thu thap cung voi viée ap dung thanh thao cac ky thuat
hién dai, str dung t6i da uu thé ciia cong nghé thong tin dé co dugc cac ngudn thong tin
chinh xac va nhanh nhat. Mudn vay, “can phai cu thé héa nang lyc dai biéu Qué’c hoi
trong cdc quy dinh phdp ludt, dong thoi xdc dinh hiéu qua hoat dong cia cdc dai biéu
Quéc héi trén co sé xdc dinh tiéu chi vé nang luc dai dién cua dai biéu Quéc hoi da
dwoc ludt quy dinh” [31, tr.75].

biéu quan trong nira, do 1a can c6 co ché thong tin minh bach vé hoat dong cua
cac CQHCNN, cua ngudi dimg dau cac CQHCNN. Mot trong nhimg nguyén nhéan lam
han ché hiéu qua cua vi¢c thuc hién chiic nang gidm sat ctua Quéc hoi 1a van dé thiéu
thong tin cho cac dai biéu Qudc hoi [21, tr.412]. Do d6, néu khong dam bao diéu kién
ndy, quyén giam sat dé dang tré' nén hinh thirc, boi néu khong ndm dugc thong tin thi cac
dai biéu Qudc hoi, dai biéu HDND c6 mudn cling kho c6 thé chat van dung va tring van
dé dbi voi nhitng chie danh nguoi ding dau CQHCNN. Yéu cau dit ra 1a thong tin can
duoc cap nhat day du, kip thoi.

Hién phap 2013 méi chi tao ra co ché thu thap thong tin va cung cap thong tin
cho Hoi dong dén toc va cac Uy ban cuia Qudc hoi va co ché nay khong da dé phat hién
cac yéu kém, khuyét diém trong hoat dong ctia nhitng ngudi dimg dau CQHCNN chiu
su giam sat ctia Qudc hoi. Hon nita, quy dinh hién nay ciing tao diéu kién cho nguoi
dimg ddu CQHCNN tra 161 bang van ban trudc ma chua dit ra yéu cau quy két trach
nhiém trong viéc cung cap thong tin. Do d6, hoat dong giam sat ciia Hoi dong dan toc va
cac Uy ban ciia Qudc hdi trén thuc té chi mang tinh hinh thirc. Trong khi d6, thuc tién
hoat dong gidm sat cua cac nudce trén thé gi61 nhu Ptic, Mi, Phap, Nhat, Thuy Dién, Nga
cho théy hoat dong chét van tai Uy ban dugc coi nhu 1a mdt trong nhitng hinh thirc giam
sat hiru hi¢u. Hoat dong chét vén tai cac Uy ban ciia Qudc hoi s& giup cac co quan cua
Qubc hoi quy két trach nhiém ctia nhimg ngudi dimg dau cac co quan trong viée cung
cap nhitng vin ban va tai liéu cho Uy ban ctia Qudc hdi. Nhu vy, viée yéu cau c6 mit
tai cudc hop ciia Uy ban va tra 101 chat van goi 1a “diéu tran” s& khién cho nguoi ding

dau CQHCNN nang cao trach nhiém, va hoat dong giam sat ciia Qudc hoi s& nang cao
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chat lugng hon, dam bao giam sat kip thoi d6i voi nhitng van dé birc xtic nay sinh trong
doi séng chinh tri cua dat nude [21, tr.367-368]. Gan day, Quéc hdi da ra dugc Nghi
quyét chat van trong d6 ndi bat 1a giam sat nhidu hon, minh bach c6ng khai nhiéu hon dé
ctr tri nim sat van d& hon. Ban Thudong vu Qudc hoi ciing yéu cau nhimg nguoi tra 10i
khong duogc vong vo, phai tra 10i cu thé. Tuy nhién, vé vin dé nay can c6 thoi gian ban
luan thém.

Hai la, can hoan thién hinh thtic bo phiéu tin nhiém dbi v6i nhitng chirc danh
nguoi dimg ddu CQHCNN do Quéc hoi, HDND bau, phé chuan. Tac gia luan 4n dong
tinh v6i y kién cho rang: dé dam bao thyc chat cua viéc lay phiéu tin nhiém, chi nén ap
dung hai muc la Tin nhiém va Khong tin nhiém thay cho ba mutrc (Tin nhi¢ém cao, Tin
nhiém, Tin nhiém thdp) ma Qudc hoi da tién hanh vira qua [160]. Boi 18, hau hét cac
qudc gia trén thé gi¢i déu bo phiéu voi hai mie tin nhiém va bét tin nhiém. Bén canh do,
khi di c6 cac quy dinh vé viéc bo phiéu bat tin nhiém, van dé con lai 1a can thuc hién cac
quy dinh nay mét cach nghiém chinh, thuc chét nham thé hién rd tinh quyén luc cua cac
co quan dai dién cu tri trong viéc ap dat ché tai cua trach nhiém chinh tri 1én cac chirc
danh nguoi dimg ddu CQHCNN. Thyc hién tot dugc viée ap dat ché tai cua trach nhiém
chinh tri dbi voi cac chic danh nguoi dimg ddu CQHCNN s@ tao co sd tot cho viée ¢6
thé lua chon duoc nhimg nguoi ding dau CQHCNN thyc hién trach nhiém t6t hon, nhan
duoc nhiéu su tin nhiém cua nhan dan hon. Déng thoi, diéu do cling nhu tao ra dong luc
thuc day dbi v6i cac ca nhan ngudi dimg ddu CQHCNN ludn phai ¢6 ¥ thirc hoan thanh
t6t nhat trach nhiém ctia minh nham lam “dep 10ng” ¢t tri. D6 ciing 14 co s¢ dé hudng t6i
xay dyung nén hanh chinh phuc vy, 1iy su hai 10ng ctia nguoi dan lam goc.

3.3.4. Cong khai, minh bach hoat dong thuc thi cong vu ciia nguoi dimg diu
CQHCNN

Cong khai, minh bach hoat dong thuc thi cong vu la yéu cau quan trong nham
nang cao hiéu qua trach nhiém ctia ngudi dimg ddu CQHCNN. Trong bdi canh hoi nhap
qudc & sau rong, dic biét Hién phap ndm 2013 véi nhiéu quy dinh méi ghi nhén, ton
trong, bao vé quyén con ngudi, quyén co ban cta cong dan, doi hoi cac yéu cau ngiy

cang cao do1 véi hoat dong cta co quan hanh chinh trong viéc bdo v¢ quyén, loi ich cua
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c4 nhan, to chic trong xa hoi. Theo do, doi hoi hoat dong thuc thi cong vu cua CB,CC
n6i chung va ciia nguoi ding ddu CQHCNN néi riéng can dam bao tinh cong khai, minh
bach.

Trong QLHCNN, cong khai, minh bach 1a viéc ngudi dan dugc thong tin dﬁy du,
kip thoi, chinh x4c vé phap luat va tit ca cac thong tin khac lién quan dén qua trinh thuc
thi cong vu cua CB,CC nha nudc. Mot nén cong vu vi dan, cé trach nhiém véi dan nghia
13 nhan dén c6 quyén dugce biét cac co quan nha nude thi hanh quyén luc va sir dung cac
nguén lyc ma ho dugc uy thac nhu thé nao.

Trong céc ndi dung cua cong khai, minh bach, quan trong hon ca la cong khai
minh bach trong viéc ban hanh cdc quyét dinh ctia ngudi dimg dau CQHCNN. Chuong
1 luan an da phan tich, ra quyét dinh 14 cong viéc rat quan trong ctia ngudi dimg dau
CQHCNN. Céc quyét dinh ctia ngudi ding ddu CQHCNN, dic biét 1a cac van ban quy
pham phép luat c6 tac dong truc tiép, manh mé& dén su hoat dong cuia CQHCNN va dén
doi song xa hoi.

Ly do vi sao phai minh bach trong ban hanh quyét dinh hanh chinh xuét phat tir
nhiing r1ii ro ciia viéc khong minh bach trong ban hanh quyét dinh hanh chinh mang lai.
Trudc hét, viée ban hanh cac quyét dinh hanh chinh khong cong khai, minh bach dan dén
nguy co cac quyét dinh hanh chinh thiéu co s¢ khoa hoc va thyc tién, dan dén thiéu st
sdng va tinh hiéu qua trong viéc quan ly. Tir viéc nay dan dén cac hé luy khac 1a cac
quyét dinh hanh chinh thiéu strc thuyét phuc trong vi¢c thi hanh, khong tao dugc su déng
thuan tr phia cha thé chiu su tac dong truc tiép cling nhu cda toan xa hoi. Bén canh do,
trong qué trinh ban hanh cc quyét dinh hanh chinh khong cong khai, minh bach 1a nguy
co dan dén tham nhiing, tiéu cuc. Piéu ndy cd nguy co rat 16n do cac cha thé chiu su tic
dong cta viéc ban hanh quyét dinh thuong tim cach tiép can véi nguodi ¢ thim quyén
trong viéc ban hanh dé tac dong dén ndi dung cua quyét dinh theo huéng c6 loi cho
minh. Trong truong hop ndy, ngudi co tham quyén trong viéc ra quyét dinh hanh chinh
dat loi ich cta cé nhan, cia mot nhém nguoi 1én trén lgi ich cua xa hoi, ctia nha nude.
Nguy co tham nhiing, tiéu cuc 14 nhimg diéu trude mét nhung c6 nhimg hau qua xau tic

dong dén ca xa hoi s& co nguy co phat sinh trong qua trinh thuc hién nhiing quyét dinh
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nay trén thuc té. Thoi gian vira qua, du luan khong xa la véi cum tir “chay dy an”, nhét [a
viée “xin” cho phép khai thac khoang san. Nhiéu quyét dinh cip phép khai thac khoang
san mot cach O at, khong tinh dén cac tac dong vé moi truong, van hoa xa hdi va diéu
kién sdng ctia nguoi dan van duge mot sé dia phuong ban hanh. Viéc ban hanh cac quyét
dinh hanh chinh thiéu cong khai, minh bach va viéc thuc hién né chinh 1a nguy co dan
dén tham nhiing, tiéu cyc, lam phat sinh khiéu nai, t6 cdo. Diéu nay co thé xuét phat tir
ban than ndi dung cac quyét dinh hanh chinh c6 nhitng diém bat hop ly, doi khi 1a vi
pham phép luat, cling c6 khi 1a tir phia ngudi dan khong hiéu do khong duoc tiép can
som tir qua trinh ban hanh quyét dinh.

Chinh vi vdy, cong khai, minh bach 1 doi hoi thiét yéu ddi v6i hoat dong ctia nén
hanh chinh cong chuyén nghiép, hién dai va c6 ¥ nghia rat 16n trong viéc nang cao trach
nhiém ciia ngudi ding ddu CQHCNN. Cong khai minh bach quyét dinh QLHC gitip co
ngin khoang cach giita nguoi dimg dau CQHCNN va cong dan. Thong qua viéc cong
khai, minh bach cac quyét dinh quan 1y, ngudi dimg dau CQHCNN ¢6 co hoi gan dan
hon, hiéu dan hon dé ban hanh quyét dinh hop 1y hon. C6 nhiéu quyét dinh QLHC do
nguoi dimg ddu CQHCNN sau khi ban hanh dugc ngudi dan cho y kién, du luan phan
bién da co su diéu chinh phu hop véi thuc tién. Cong khai, minh bach 13 bién phap hiru
hiéu nham phong ngira cc hanh vi sai trai, cac quyét dinh sai 1am cta nguoi ding dau
CQHCNN. Céng khai minh bach gitp tao dung méi quan hé lanh manh, trong sang gitra
co quan, cong chirc v6i nguoi dan, ciing ¢b niém tin cia dan ddi v6i co quan HCNN.

Nhimg phan tich & Chuong 2 cho thay, trong bdi canh nén hanh chinh Viét Nam
hién nay, nhu cdu minh bach hoa cac quyét dinh hanh chinh cang tré nén cép thiét. Thoi
gian qua, con c6 nhimg quyét dinh hanh chinh chwa that sy hop 1y, khong kha thi hoic
khong cong bang, nhiéu QPHC duoc ban hanh chdm, gy buc xic cho ngudi dan.. .
Trong thoi gian qua, cac khiéu nai, t6 cdo lién quan dén dat dai ciing phan 16n xuit phat
tir nguyén nhan nay, bit dau tir viéc quy hoach bét hop 1y, khong ling nghe  kién cua
nguoi dan, khong cong khai noi dung quy hoach, phuong 4n dén bu, giai toa. Pang chi
¥, ¢6 nhimg QPHC tic dong dén nhiéu ngudi (quy hoach do thi, quyét dinh cho phép

xdy dung cac nha may 10n, cang bién, san ga...) gip phai nhiing phan tng gay git cia
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du luan xa hoi din dén ngay khi vira ban hanh da som phai thu hoi hodc hay bo do
khong tham van ¥ kién nguoi dan c6 lién quan dé bao vé loi ich chinh dang cta ho hodc
khong danh gia tac dong ti€u cuc, tich cuc cua viéc ban hanh quyét dinh.

Thyc tién cho thiy & nhiéu noi muc d6 tham gia ciia nguoi dan vao quy trinh ban
hanh quyét dinh rat thip. Mic du c6 thé co su tham gia cia ngudi dan vao qua trinh soan
thao cac vin ban cia co quan nha nudc, thi sy tham gia nay hau nhu khong mang tinh
hiéu qua. Nguoi dan c6 thé duoc hoi ¥ kién, néu y kién dong gop, nhung sy tiép nhan va
dwa vao ndi dung quyét dinh con nhiéu diéu dang ban. “C6 héi y kién dan, ngwoi din néu
¥ kién c6 ghi vao bién ban, nhung lai khéng thdy tiép thu trong van ban, trong quyét
dinh. Thé cé phdi la mang tinh hinh thirc khong?” (Pvs, An danh, thang 12/2104). Nhin
chung, su tham gia ctia ngudi dan vao qua trinh ban hanh cac quyét dinh chii yéu nham
muc dich tuyén truyén chii truong, chinh sach cia CQHCNN t6i ngudi dan, ma it nham
muc dich tiép thu, phan &nh céc y nguyén ctia ngudi dan, chua noi dén viéc nham muc
dich bao vé quyén va loi ich ctia ho von di ¢6 thé di ngugc véi ¥ chi cia nhitng ngudi dai
dién cho co quan nha nudc.

Cong cudc xay dung tinh minh bach cho hoat dong cuia nha nudc noéi chung va
cho ngudi dimg ddu CQHCNN néi riéng khong hé don gian, ¢6 rat nhiéu viéc phai lam
tir nhan thirc dén hanh vi ciia ca cac CB,CC va timg ngudi dan. Dé ting cudng tinh cong
khai, minh bach trong th tuc ban hanh QPHC cta ngudi dimg dau CQHCNN, c6 thé
thuc hién mot sb noi dung sau:

Mt la, can phai nang cao kha nang tiép can thong tin ciia nguoi din vé hoat dong
hanh chinh, vi kha ning tiép cin cta ngudi dan ddi v6i chinh quyén va dich vu hanh
chinh cong gan lién véi tinh minh bach ctia nén hanh chinh. Kha ning tiép can ctia nguoi
dan thé hién ¢ hai diém: Quyén duogc cung cip thong tin va mic do dé hiéu, dé ap dung
cta thong tin duoc cung cap. Pay ciing 14 nhitng doi hoi thiét yéu dat nén tang cho sy
tham gia cua ngudi dan khi co quan hanh chinh dy thao quyét dinh hanh chinh néu &
phan trén. Vé quyén dugc cung cip thong tin, cic cong dan can phai duoc tao diéu kién
thuan loi trong viéc tiép xuc tryc tiép voi chinh quyén vao nhimg gio thuan tién va duoc

cung cp thong tin bang ngdn ngit phod thong, tong quat va d& hiéu. Trach nhiém cung
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cap thong tin thudc vé cha thé quan Iy HCNN. Chu thé nay phai bao dam duoc yéu cau
cung cap dung, du, kip thoi thong tin téi ddi twong duoc biét va dbi twong can phai biét.
Cac thong tin dugc cung cip phai 1a thong tin chinh thirc va dap ung dugc nhu cau cia
ddi tuong can tiép nhan thong tin. V& mutrc d6 d& hiéu, d& ap dung cua thong tin duoc
cung cap doi hoi nd lyc ciia Chinh phii trong viée cung cap va phd bién thong tin vé cac
hoat dong cua minh.

Théng tin vé hoat dong cua chinh quyén rat nhidu. Do d6, ngudi co trach nhiém
cung cap thong tin phai biét dwoc thong tin nao 14 quan trong va nhét thiét phai cung cap
cho cong dén va giai trinh vé nhimg thong tin quan trong d6 dé ngudi dan hiéu. C6 mot
thyc té 13, c6 nhidu van ban phap luat, nhiéu thu tuc hanh chinh “gdy kho dé cho ngudi
dan” hay “hanh dan” vi ngudi dan khong hiéu va ngay ca can bd cong chire doi khi ciing
hiéu khac nhau vé mot van ban phép luat. Do vay, dé dat dugc muc do dé tiép can, doi
hoi cac van ban phap lut phai 15 rang, chinh xac va dé hiéu. Diéu nay doi hoi nd luc cua
mdi chinh quyén cip co sd, khi ban hanh cac quyét dinh hanh chinh cin c6 hudng dén,
giai thich cy thé cho ngudi dan va don gian hoa cac biéu mau hanh chinh dé nguoi dan
dé tiép can.

Trong diéu kién cua khoa hoc cong nghé hién nay, cac co quan hanh chinh Viét
Nam nén tan dung nhimng thanh tyu ciia khoa hoc k¥ thuat nhat 13 mang Iuéi truyén
thong cua Internet dé nhanh chong truyén tii cac quyét dinh ké ca du thao cac quyét
dinh hanh chinh dé nguoi dan c6 ¢6 hoi tiép can voi sy dung sai cua tung quyét dinh co
lién quan dén quyén va loi cia ho. Viéc mé rong pham vi tiép can thong tin hanh chinh
cling dong gop truc tiép vao hién thyc hoa viéc minh bach QPHC. Nhiing van dé hoic
van ban nha nude thude loai "mat" hoac "tuy¢t mat" can duoc quy dinh chat ché, trén co
s& mot dao ludt, ma khong thé bang nhitng vin ban dudi ludt nhu hién nay.

Hai la, cn tao mdt co ché phan hdi va ling nghe cuia chinh quyén. Sy tham gia
ctia ngudi dan con duoc thé hién & quyén giam sat, phan bién xa hdi cua ngudi déan.
Giam sat va phan bién xa hoi khéng chi 13 viéc phat huy quyén dan chu cta ngudi dan
ma thyc chat con 1a sy huy dong va tap trung tri tué cta toan dan vao giai quyét cong

viéc chung ctia hé théng cong quyén trong qua trinh xdy dung va phét trién dat nudc
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theo phuong cham “dan biét, dan ban, dan kiém tra”. Gidm sat va phan bién xa hoi cua
nguoi dan 1a diéu kién quan trong dé ngudi dan duoc thé hién quan diém ciia minh, dong
gop ¥ kién dé hoan thién nhimg chu truong, chinh sach ciia Pang va phap luat ciia Nha
nudc, cu thé hon 14 cac quyét dinh hanh chinh cip co so.

Phai cung ¢ nhan thirc réng bd may nha nudc va CB,CC duogc lap ra dé thuc
hién chirc ning quan Iy dat nudc theo phap ludt; ho dwoc déan tra cong bang tién thué do
dan déng gop va ho ciing s& bj dan sa thai néu khong hoan thanh nhiém vu dugc giao.
Do vay, cong viéc cua ho nhét thiét phai dat dudi sy gidm sat cia dan va mudn vay, cong
viéc d6 phai cong khai, minh bach, phai thé hién trach nhiém giai trinh véi dan. Can xo6a
bo tam Iy CB,CC 1a nguoi ding trén dén, c6 quyén ban phat cho dan ma khong c6 trach
nhiém véi dan, quen giai quyét cong viéc nha nudc trong phong kin ciia minh, noi ma
nguoi dan khong thé tiép xtc. Cling nhu vay, can x6a bd quan niém ngudi dan 1 chu the
phai chiu on cta CB,CC, khong co quyén tiép can cac cong viéc cua chinh quyén, ké ca
trong truong hop cac quyét dinh ciia co quan nha nude lién quan hodc thdm chi 1a xam
pham dén quyén va loi ich cta ho... Do vay, can bao ddm hanh lang phép ly dé nhan dan
¢6 thé thuc hién dy di quyén giam sat va phan bién cia minh.

Ba la, dic biét quan tim dén trach nhiém giai trinh cia ngudi ding dau
CQHCNN. Minh bach gan véi trach nhiém giai trinh khong chi 1a mét yéu cau cap thiét
dé thuc hanh dan chu, bao dam quyén ciia dan trong tham gia quan 1y dat nudc va xa hoi,
quan trong hon, chinh la mdt giai phap htru hiéu nhim phong, chéng t€¢ nan tham nhiing.
Nguoi ding ddu CQHCNN phai thuc hién trach nhiém giai trinh trudc cac chi thé co
lién quan khi ban hanh cac quyét dinh hanh chinh. Nguoi dimg ddu CQHCNN phai cung
cép, giai thich, lam 10 cac thong tin vé thuc hién nhiém vu, quyén han duoc giao va trach
nhiém cta minh trong viéc thyc hién nhiém vu, quyén han d6. Ngudi ding dau
CQHCNN phai thtra nhan v trach nhiém d6i v6i moi hanh dong, moi san phém, moi
quyét dinh hay chinh sach ma ho dua ra trong quan 1y va thuc hién cong viée; gin voi
nghia vy bao cao, giai thich, bién minh cho moi hau qua ctia nhitng viéc nguoi dimg dau
CQHCNN lam, déng thoi chiu su trimg phat néu nhu nhitng viéc 4y vi pham cac quy tic

dao dirc va phép 1y. “Newoi ditng dau phdi trd 107 trude dan: dwa trén can cir ndo ong
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ban hanh quyét dinh thu héi dat? Thu hoi dé lam gi? Ai la ngueoi huong loi? Ddc biét l
cdc khodan thu chi, phdi gidi trinh ré rang truée dan” (Pvs, An danh, thang 12/2014).

Pé thuc hién tdt trach nhiém gidi trinh, nguoi dung dau CQHCNN khong dugc
“né” tiép cong dan, khong duoc “tranh” hodc “vong vo” trudc cac cau hoi cia cac bén
lién quan vé hoat dong thuc thi cong vu cua ban than va co quan minh. Vi du don cu,
trong qua trinh giai quyét cac TTHC, khi phat hién cac ho so, yéu cau giai quyét cong
viéc clia ca nhan, to chic khong dam bao tinh hop phap, khong ding véi thuc té hodc
khong du diéu kién giai quyét, co quan thyuc hién TTHC phai c6 trach nhiém thong bao
bang vin ban cho ca nhan, to chic biét rd 1y do hd so khong duogc giai quyét hodc can
phai bd sung ho so, tai liéu chimg minh theo dung quy dinh cua phép luat. Khi két qua
giai quyét TTHC khong dung quy dinh ciia phap ludt hodc chua dép tmg duoc yéu cau
va nguyén vong cua ngudi dan, doi hoi co quan thuc hién TTHC phai thong bao bing
van ban giai thich 15 1y do cho c4 nhan, t6 chuc biét; truong hop do nguyén nhan khach
quan can phai dé nghi c4 nhén, to chirc cho phép gia han thoi gian tra két qua; truong
hop nguyén nhan do CQHCNN thi phai xin 18i ca nhan, to chtc va chan chinh hanh vi
khong thuc hién hoac thuc hi¢n khong dting quy dinh hanh chinh, cong khai vi¢c chan
chinh cho ca nhan, t6 chtrc biét.

Bén la, can sém xay dung va ban hanh Ludt ban hanh quyét dinh hanh chinh. O
Viét Nam hién nay viéc minh bach quyét dinh hanh chinh chua dugc quy dinh chung
trong mot van ban phép luat nao va chi rai rac trong mat s6 linh vuc khéc nhau. Phap luat
moi chi tap trung vao mot s6 nhom quyét dinh quan trong, thuong 1a c6 nguy co xam hai
truc tiép t6i quyén va ty do ctia cong dan, nhu: quyét dinh xtr phat vi pham hanh chinh,
quyét dinh hanh chinh trong linh vyc dat dai, ky luat cong chic.... Diéu nay mot phan
ciing do cac quyét dinh hanh chinh rat da dang, cho nén khong thé c6 mét ludt chung quy
dinh vé mit ndi dung cho cic quyét dinh hanh chinh. Chi c¢6 thé quy dinh nhimng van dé
mang tinh chét nguyén tdc nhu trinh tu, tha tuc, thim quyén, thé thic. .. Du thao Lut
thi tuc hanh chinh d nhiéu lan duoc dura ra ban bac cling hudng dén thi tuc dé ban hanh
quyét dinh hanh chinh, trong d6 bao gdm ca ndi dung cong khai quyét dinh hanh chinh
nhung cho dén nay van chua di dén thong nhét. Pé 4n minh bach héa qué trinh chuan bi,
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trinh, ban hanh van ban hanh chinh, quyét dinh cé bi¢t cling dugc déra trong K& hoach
thyc hién Chién luoc qudc gia vé phong, chdng tham nhiing dén nam 2020 nhung cho
dén nay van chua duoc xay dung, ban hanh.

Hién nay, trong h¢ thé)ng chua c6 dao luat riéng vé ban hanh céac QDbHC. “Viec
ban hanh Ludt ban hanh QPHC I can thiét nham kiém sodt tinh hop phdp, hop Iy, tinh
kha thi ciia quyét dinh hanh chinh, tinh minh bach cia quy trinh ban hanh quyét dinh
hanh chinh, bao dam quyén, loi ich hop phdp cia t6 chirc, cd nhdn va bao dam hiéu lyc,
hiéu qua ciia quan Iy nha nwée” [177]. Do d6, can sém hoan tit cac thi tuc va ban hanh
Luét ban hanh quyét dinh hanh chinh. Ngoai viéc quy dinh nhitng van d& mang tinh chat
nguyén tic nhu quy trinh, trinh tu, thu tuc, thdm quyén ban hanh quyét dinh hanh chinh
dé ap dung cho tt ca cac co quan hanh chinh trong pham vi ca nudc, quy dinh nhimg
van d& khic méc trong thyc té dit ra nhu ty quyén ban hanh, thu hdi, hity bo quyét dinh
hanh chinh trai phap luat, van ban con phai quy dinh trach nhiém cta chu thé ban hanh,
nhiitng bién phép trong viéc cong khai, minh bach quyét dinh hanh chinh, ché tai xir ly
khi khong thuc hién hoac thuc hién khong nghiém tic. Trong van ban nay, phai quy dinh
16 trach nhiém cta cac co quan hanh chinh phai trung cau y kién ctia nguoi dan trudce khi
ban hanh cac chinh sach va quyét dinh c6 anh hudng tryc tiép dén quyén, loi cua ho,
dong thoi 6 ché tai xir 1y nghiém khic déi v6i cac truong hop vi pham. Can quy dinh
thi tuc tham van bat budc khi ban hanh quyét dinh hanh chinh trong mét s linh viuc
quan trong - nhu dat dai, xay dung, xtr phat hanh chinh, v.v... Van d& vin ban nha nudc
thudc loai "mat" hodc "tuyét mat" can duoc quy dinh chat ché, co giam sat, phong ngira
nhitng truong hop lam dung dé han ché quyén duoc thong tin va quyén giam sat ciia
nhan dan. C6 nhu vay thi c¢6 1& chic chan rang cac khiéu kién cua nguoi dan sé giam
thiéu, vi rang moi su khiic mac ctia ngudi dan s& dugc gidi téa trudc khi ra quyét dinh.
Tuy nhién, viéc tham van v kién can co su phan loai dbi voi nhiing quyét dinh lién quan
dén van dé bi mat nha nudc hay khong duoc phép cong khai, va nhitng quyét dinh hanh
chinh c6 lgi cho déi tugng co thé khong can thiét phai tham van y kién trude khi ban
hanh.
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Trong bdi canh Viét Nam hién nay, qua trinh thyc hién minh bach va trach nhi¢m
giai trinh khong hé dé dang, vi ¢6 thé gip nhiéu tré ngai. Nhung néu nguoi dimg dau
CQHCNN dit loi ich ciia x3 hoi 1én trén, chic chén s& khéc phuc dugc tr¢ ngai, tim ra
duoc nhitng budc di thich hop va co thé dat hiéu qua thiét thyc.

3.3.5. Xir Iy kip thoi, nghiém minh cac hanh vi vi pham ché d9 trach nhiém
ciia nguoi ding diu CQHCNN

Ly luén da chi ra rﬁng: vi¢c Chiu trach nhiém la phuong tién dé nha nudc bude
nguoi dung dau CQHCNN phai thuc hién ding cac Nghia vy. Tuy nhién, thyc té & Viét
Nam hién nay cho thiy nhing ngudi dimg ddu CQHCNN vi pham ché do trach nhiém
chua phai chiu nhiing hinh thuc xur Iy ky luat, dan sy, vat chét, hinh su tuong xung véi
tinh chat va mtrc d cta hanh vi. Do d6, mudn dam bao ngudi dimg ddu CQHCNN thuc
hién ot trach nhiém, can xtr 1y kip thoi, nghiém minh cac hanh vi vi pham ché do trach
nhiém cua nguoi ding ddu CQHCNN.

Han Phi Tir timg viét: Thi hanh phép ludt phai nghiém minh, chuyén nhat va tha
tin 12 dé ngan chan t6i 16i va gat bo tinh riéng. Hinh phat nghiém khac 1a dé trimg phat
canh cdo ké dudi. Dung phép tic dé cai tri dat nudc, tri quan than ching qua 14 cong viée
thay gi hop 1y thi lam, khong hop 1y thi khong 1am, ¢6 nhu vay méi dua xa hoi di vao ky
cuong, khuén mau [3, tr.75]. “Hé nhitng nguoi thi hanh phdp ludt ma manh thi medc
manh, con hé nhitng nguwoi thi hanh phdp ludt ma yéu thi meée yéu’” [66, tr.55].

Chinh vi thé, bén canh cac bién phap tuyén truyén, gido duc, danh gia, cong khai,
minh bach hoat dong cong vu, thanh tra, kiém tra, giam sat, mot trong nhiing bién phap
quan trong nham nang cao hiéu qua QLNN d6i véi trach nhiém cua ngudi ding dau
CQHCNN, d6 1a can xtr Iy nghiém nhiing ngudi dimg dau CQHCNN vi pham ché d6
trach nhiém. Boi 18, ning cao hiéu qua thuc hién trach nhiém cua nguoi ding dau
CQHCNN hién nay khong thé chi bang giai phap tuyén truyén, van dong, gido duc,
thuyét phuc hoac bﬁng su lua chon, tuyén dung, dai ngd... ma can "gid0 duc" béng cac
bién phép ché tai. Viéc gido duc bang bién phap ché tai nghiém khic, manh mé co 1& da
13 mot bai hoc 16n vé sy thanh cong trong quan Iy CB,CC & nhiéu nudc. Véi ban tinh ctia

con ngudi, néu c6 hanh vi vi pham phép luat vé trach nhiém ma khong bi xtr 1y, hoac xir
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1y khong nghiém minh, thi s& tao nén tm 1y khinh nhon ctia ngudi vi pham, sy mét long
tin cua nguoi dan, 1am suy gidm hiéu lyc QLNN.

Do do, diéu quan trong trudc hét can 1am la phai hoan thién hé théng phéap luat veé
trach nhiém cia ngudi diung dau CQHCNN, nhung bén canh do, can ap dung mot cach
nghiém minh nhiing quy dinh phép luat d6 trong thuc tién quan ly. Béi, phap luat du co
hoan thién dén dau ciing méi chi 1a kha ning, tién dé can thiét, lam co so phap 1y cho doi
séng xa hoi. Chi khi ndo c6 sy tuan thu va thyc hién ding dén, nghiém chinh cac quy
pham phép luét cua cac chu thé phéap luét thi x3 hdi méi c6 phap ché va trat tu phap luét.
Dé thuc hién diéu nay, can dam bao nhiéu diéu kién, trong d6 quan trong nhét 14 sy hoan
thién ctia hé thong Thanh tra cong vu va hé théng Tu phap. Cac co quan chitc ning can
phai kiém tra, giam sét, xtr Iy nghiém nhiing vi pham ciia nguoi dimg ddu CQHCNN
mot cach binh ddng trude phap ludt, khéng co ngoai 18. Can kién quyét truy ctru trach
nhiém ddi v6i nhitng nguoi dimg dadu CQHCNN ¢6 hanh vi sai pham, dii d6 13 co quan ¢
bat ky cAp nao va nguoi do giit bat ky cuong vi ndo. “Néu da dirgce tra hrong ximmg déng,
da dwoc trao dii quyén han thi ché tai phdi cao, phdi xir Iy thdt nghiém khdc doi voi
nhitng ngwoi dimg dau vi pham” (Pvs GS.TSKH. Phan Xuan Son, thang 12/2014).
“Chiing ta chia sé, dong vién nhitng nguwoi dirng dau boi ho phdi chiu sirc ép trach nhiém
tir nhiéu phia. Nhung néu vi pham thi phai xir Iy manh va xit Iy dén cimg”’ (Pvs, An danh,
thang 12/2014). D6 chinh 14 tién dé dé xay dung mot nha nude dan chil va phap quyén
ma Vi¢t Nam dang huong toi.

Tiéu két chuong 3

Trong chuong 3, tac gia luan 4n dua ra mot sb quan diém nham nang cao trach
nhiém cta nguoi dimg ddu CQHCNN. Pdng thoi, luan 4n ciing dua ra hai nhom giai
phap dbi voi trach nhiém cta ngudi dimg ddu CQHCNN & Viét Nam hién nay.

1. Mot s quan diém nhim nang cao trach nhiém ciia ngudi dimg dau CQHCNN
bao gém: Mot la, xac lap 10 vi tri, vai tr0, trach nhi¢m ctua nguoi ding dau
CQHCNN. Huai la, gan trach nhiém ciia nguoi dimg ddu CQHCNN véi két qua
thyc thi cong vu cia CQHCNN. Ba la, dam bao cac diéu kién dé ngudi ding dau

153



CQHCNN thyc thi tét trach nhiém. Bon la, dam bao su kiém soat ddi véi viée

thuc hi¢n trach nhiém cua nguoi dung dau CQHCNN.

2. Dbi v6i cac quy dinh phap luat vé trach nhiém cua nguoi dimg dau CQHCNN,
luan 4n dua ra mot s6 gidi phéap sau: Mot la, ddm bao tinh Chinh danh cta vi tri
nguoi dimg ddu CQHCNN; Hai la, trach nhiém cua ngudi dimg ddu CQHCNN
can dugc quy dinh nhit quan, rd rang; Ba ld, trach nhiém ciia nguoi ding dau
CQHCNN phai duoc quy dinh trong mbi quan hé théng nhét twong thich gitra cac
yéu t6: nghia vy, quyén, viéc chiu trach nhiém.

3. Déi véi viée thuce hién cac quy dinh phap luat vé trach nhiém ciia ngudi dimg dau
CQHCNN, luan én tap trung vao mot ) giai phap sau: Mot la, tuyén truyén, gido
duc vé trach nhiém cta ngudi dimg ddu CQHCNN; Hai la, d6i méi hoat dong
danh gia két qua thuc thi trach nhiém cta ngudi dimg ddu CQHCNN; Ba ld, nang
cao hi€u qua giam sat dbi véi viée thue hién trach nhiém cua nguoi dung dau
CQHCNN; Bon Ia, cong khai, minh bach hoat dong thuc thi cong vu ctia nguoi
dung dau CQHCNN; Nam la, xt ly kip thoi, nghiém minh cac hanh vi vi pham
ché d6 trach nhiém ctia nguoi dimg dau CQHCNN.

Thyc hién mot cach dong bd, nhat quan cac giai phap trén day co thé mo ra
nhiing trién vong t6t dep cho viéc nang cao hi¢u qua thuc hién trach nhiém cua nguoi
dimg dau CQHCNN ¢ Viét Nam trong thoi gian t6i, thong qua d6 s& giup nang cao hiéu
qua cua cong cuoc CCHC, xay dung nén hanh chinh phuc vy, hudng dén xay dung mot
nha nude dan chi va phap quyén ¢ Viét Nam. Mic du vay, tic gia luan an ciing cho rang
day 1a nhitng van dé phtrc tap va kho khan. Bé thuc hién dugc, can ¢6 su nhan thirc ding
dan vé tim quan trong ctia van dé ciing nhu can sy nd luc va cam két thuc hién cua tit ca

cac chu thé trong xa hdi, dac biét 1a cac co quan QLNN.
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Trong xu thé huéng dén mot nha nude phap quyén va dan chi, ddng thoi, hudng
dén nén hanh chinh phuc vu, van @& trach nhiém cta céac CQNN, cta nhitng nguoi lam
viée trong CQNN 1a mot doi hoi cap thiét. Néu xét tir luan diém “Nha mude la nhitng con
s6 cong gian don” [10], thi trach nhiém ctia nha nude 13 phép cong trach nhiém ciia cac
ca nhan lam viéc trong CQNN, trong do, trudc hét phai 13 trach nhiém 1a ngudi dimg dau
CQHCNN. Do @9, viéc thyuc thi trach nhiém ctia nguoi ding dau CQHCNN la mot trong
nhiitng yéu t6 co ban quyét dinh tinh hiéu luc, hiéu qua ciia bd may HCNN.

Luan 4n nay la cong trinh nghién ctru chuyén sau thudc chuyén nganh Quan ly
hanh chinh c6ng, nghién ctru tuong dbi toan dién va co hé théng vé Trach nhiém cua
nguoi dimg ddu CQHCNN ca trén binh dién 1y luan va thyc tién. Luan an d3 1am sang to
mdt s6 ndi dung 1y luan, thyc tién vé trach nhiém ciia nguoi dimg ddu CQHCNN ma céc
cong trinh nghién ctru khac vé chii dé nay chua dé cap hodc da d& cap nhung can c6 su
bd sung, phat trién va co cach tiép can hé théng hon, déng thoi dua ra mot s6 giai phép
ddi voi viée quy dinh cling nhu t6 chire thuc hién cac quy dinh vé trach nhiém cua nguoi
dimg ddu CQHCNN ¢ Viét Nam trong thoi gian t6i.

1. “Nguoi dimg ddu CQHCNN 1a thuat ngit dung dé chi thiét ché giir vi tri phap 1y
cao nhat trong CQHCNN, thuc hi¢n vai tro 1anh dao, quan 1y hoat dong cua
CQHCNN, c¢6 nghia vu va quyén cao nhat trong viéc to chire thuc hién céc chirc
nang, nhiém vu cua CQHCNN va chiu trdch nhi¢m vé két qua hoat dong cua
CQHCNN minh dung dau. Vi tri phap 1y cta ngudi ding ddu CQHCNN co
nhiing dic diém co ban: 1a vi tri mang tinh phap 1y; hoat dong nhan danh nha
nudce; chiu su chi phdi ciia quan hé hanh chinh mang tinh ménh 1énh, thir bac;
thyc hién vai tro 1anh dao, quan 1y dbi véi CQHCNN minh dimg dau.

2. Trach nhiém cta nguoi ding ddu CQHCNN 14 nhiing viéc ma ngudi ding dau
CQHCNN nén lam, phai 1am, duoc lam véi két qua t6t, néu két qua khong tot,
nguoi dimg ddu CQHCNN sé& phai chiu trach nhiém. Trach nhiém cta nguoi
dimg ddu CQHCNN bao gém ba yéu t6 cdu thanh co ban ndm trong mot tong thé

théng nhit 1a Nghia vy, Quyén, va viéc Chiu trach nhiém ddi véi viée thuc hién

155



cac nghia vu va quyén do. Trach nhiém cta nguoi dimg ddu CQHCNN c6 nhitng
dac diém: mang tinh xa hoi sau sac; 1a thiét ché trach nhiém c4 nhén; mang tinh
bao quat.

. Nguoi dimg dau CQHCNN c6 trach nhiém ddi v6i hai nhom chu thé co ban 13
trach nhi¢m ddi v6i ndi bo va trach nhiém dbi véi xa hoi. Trach nhi¢m ddi véi ndi
b6 14 trach nhiém véi hé théng cac co quan nha nude gdbm cac co quan 13p phap,
hanh phép, tu phap. Trach nhiém dbi v6i xa hoi 14 trach nhiém vdi cac ca nhan, to
chtrc, doanh nghi¢p trong xa hdi.

. Nguoi dung dau CQHCNN c6 trach nhiém vé cac nodi dung co ban sau: Mot la,
trach nhiém vé viéc st dung cac nguén luc gé)m nhan lyc, tai chinh cong, tai san
cong, thong tin; Hai la, trach nhiém vé viée thyc hién cac chirc nang quan 1y nhu
1ap Kké hoach, td chirc, 13nh dao, kiém tra; Ba ld, trach nhiém vé két qud hoat dong
lanh dao, quan ly.

Céc loai hinh trach nhiém ctia nguoi dimg ddu CQHCNN bao gom: trach nhiém
chinh tri, trach nhiém phép 1y va trach nhiém dao duc. Trach nhiém chinh tri dat
trong tAm vao chinh sach va viéc thuc thi chinh sach, ché tai 1a sy bét tin nhiém
dan dén viéc nguoi ding ddu CQHCNN bi béi nhiém hodc phai tir chire. Trdch
nhiém phap Iy dat trong tam vao hanh vi thuc hién ding viéc phai lam, dugc lam,
ché tai bao g@)m trach nhi€ém ky luat, trdch nhiém dan sy, trdch nhi¢m vat chat,
trach nhi¢ém hinh su. Trdch nhiém dao dirc dat trong tam vao hanh vi, thai do,
chinh sach ot nén lam, dang lam cua nguoi dimg dau CQHCNN, ché tai 14 sy 1én
an cua du ludn xa hoi va ctia ndi tim ban than ngudi dimg ddu CQHCNN.

C6 nhiéu yéu t6 anh hudong dén viéc hién thuc héa trach nhiém cta ngudi dimg
dau CQHCNN, bao goém céc yéu t6 khach quan va céc yéu t6 chii quan. Cdc yéu
16 khdch quan bao gém cac yéu t6 thudc vé nha nude (thé ché, t6 chirc bd may,
tai chinh, nhan sy); Cac yéu t6 vé diéu kién kinh & - vin hoa - xa hoi; Yéu td
cong dan. Yéu 6 chii quan gdbm yéu t6 nang luc va yéu to dao dic ciia ban than
nguoi dimg ddu CQHCNN. Trong pham vi luén an tip trung dé cap sau yéu to

yéu td thé ché - cdc quy dinh phdp ludt vé trach nhiém ciia nguodi dimg dau
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CQHCNN va yéu tb nang luc, dao dirc cia nguoi ding dau CQHCNN. Pé nguoi
dimg ddu CQHCNN thuc hién tét trach nhiém, hé thong phap luat vé trach nhiém
ctia ngudi ding dau CQHCNN phai dam bao cac yéu cau: Vi tri, vai tro ciia
nguoi ding dau CQHCNN phai duoc xac dinh 16 rang; Cac yéu t6 Nghia vy,
Quyén, viéc Chiu trach nhiém ctia nguoi dimg dau CQHCNN phai rd rang; Pam
bao sy théng nhat tuong thich giira cac yéu to Nghia vy, Quyén, Chiu trach nhiém
ctia nguoi dimg dau CQHCNN. Pong thoi, can dam bao yéu té ning lyc va dao
dirc ciia nguoi dimg dau CQHCNN.

7. Thyc trang hé thong vin ban quy pham phép luat vé trach nhiém cta ngudi dimg
dau CQHCNN c6 nhiing wu diém 1a kha phong phu, c6 sy d6i méi vé chét, da
quy dinh pham vi, ndi dung, loai hinh trach nhiém cua ngudi ding dau
CQHCNN. Bén canh do, cic van ban quy dinh vé trach nhiém cta ngudi dimg
dau CQHCNN c¢o nhiing han ché nhu: chua xéac dinh 16 quan ni¢m vé nguoi
ding ddu CQHCNN; chua théng nhat cach hiéu vé ndi ham thudt ngit “trach
nhiém” cua nguoi ding dau CQHCNN;; cac quy dinh vé trach nhiém phap 1y,
trach nhiém chinh tri, trach nhiém dao dtrc ciia nguoi ding ddu CQHCNN con
chung chung, chua thue su cu thé, chua theo kip doi hoi, yéu cau cia thuc tién.

8. Viéc thuc hién cac Nghia vu ctia nguoi dimg dau CQHCNN c6 nhimg vu diém
va han ché thé hién trén cac ndi dung nhu quan 1y, sir dung cac ngudn lyc dau
vao; thuc hién cac chure nang lap ké hoach, t6 chirc, lanh dao, kiém tra; vé két qua
ban hanh cac van ban quéan 1y, cung cap dich vu cong va tao sy thay doi dbi voi
su phat trién kinh t& xa hoi.

9. Viéc thyc hién cac Quyén ciia ngudi ding ddu CQHCNN c6 nhitng wu diém va
han ché véi nhitng biéu hién da dang.

10. Trong thyc hién cac quy dinh vé Chiu trach nhiém: Vé chiu trach nhiém chinh
tri, nhin chung mot ) nguoi ding dau CQHCNN di c6 y thirc chiu trach nhiém
chinh tri, tuy nhién, hau hét nhitng ngudi ding dau CQHCNN chua sén sang chiu
trach nhi¢m chinh tri, chua ty nguyén tir chirc khi thyc hién khong t6t vai tro

nguoi dimg dau. Vé chiu trach nhiém phdp Iy, mot s6 nguoi dimg ddu CQHCNN
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I1.

da bi xur Iy trach nhiém phap 1y, tuy nhién, nhiéu nguoi ding dau CQHCNN chua
chua phai chiu ché tai trach nhiém phap 1y twong xtng véi tinh chat va muac do
cta hanh vi. Vé chiu trach nhiém dao dirc, nhin chung, it ngudi ding dau
CQHCNN c¢ y thuc chiu trach nhiém vé mit dao dtc.

Nguyén nhdn cta nhimg han ché trong viéc thuc hién trich nhiém cua ngudi
dimg dau CQHCNN gom hai nhém co ban: Thir nhdt, nguyén nhan tir quy dinh
phép ludt vé trach nhiém ciia ngudi dimg ddu CQHCNN: Do chua dam béo tinh
Chinh danh ctia vi tri nguoi dimg ddu CQHCNN; Do quy dinh phap lut chua
phéan dinh rd rang trach nhiém cta ngudi dimg dau CQHCNN véi cac chi thé
khac; Do phap luat vé trach nhiém cta nguoi dung dau CQHCNN thiéu su tuong
thich gitra yéu t6 Nghia vy, Quyén va yéu t6 Chiju trach nhiém; Thir hai, nguyén
nhan tr nang lyc va dao dirc cia nguoi ding dau CQHCNN con nhiéu han ché,

chua dap tmg yéu cau thyc thi trach nhiém.

12. Mot s6 quan diém nham nang cao trach nhiém cta nguoi ding dau CQHCNN

13.

bao gé)m: Mot la, xac lap 10 vi tri, vai tr0, trach nhi¢m cua nguoi ding dau
CQHCNN. Huai la, gan trach nhiém ciia nguoi dimg ddu CQHCNN véi két qua
thyc thi cong vu cia CQHCNN. Ba la, dam bao cac diéu kién dé ngudi ding dau
CQHCNN thyec thi tot trach nhiém. Bon la, dam bao su kiém soat ddi véi viée
thyc hién trach nhiém ctia nguoi ding dau CQHCNN

Déi vi cac quy dinh phép luat vé trach nhiém cia ngudi ding dau CQHCNN,
ludn an dua ra mot sé giai phap sau: Mot la, dam bao tinh Chinh danh cta vi tri
nguoi dimg ddu CQHCNN; Hai la, trach nhiém cua nguoi dimg dau CQHCNN
can dugc quy dinh nhat quéan, rd rang; Ba la, trach nhiém cua nguoi ding dau
CQHCNN phai duoc quy dinh trong mbi quan hé théng nhat tuong thich giita cc

yeu to: nghia vy, quyén, viéc chiu trach nhi¢m.

14. Pbi voi viée thuc hién cac quy dinh phap luat vé trach nhiém cta nguoi ding

dau CQHCNN, luan 4n tap trung vao mot ) giai phap sau: Mot la, tuyén truyén,
gido duc vé trach nhiém cua ngudi ding dau CQHCNN; Hai la, d6i méi hoat
dong danh gia két qua thyc thi trach nhiém cta nguoi ding ddu CQHCNN; Ba la,
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nang cao hi€u qua giam sat ddi véi viée thuc hién trach nhiém cua nguoi dung

dau CQHCNN; Boén la, cong khai, minh bach hoat dong thuc thi cong vu cia

nguoi dimg ddu CQHCNN; Nam la, xir 1y kip thoi, nghiém minh cac hanh vi vi

pham ché d¢ trach nhiém ciia ngudi dimg dau CQHCNN.

Nguoi ding dau cac CQHCNN ¢6 vai trd vO cliing quan trong ddi v6i su hoat
dong hi¢u luc, hi€u qua cia b may nha nude. Gidi quyét t6t van dé trach nhiém cta
nguoi dimg ddu CQHCNN c6 thé mé ra nhitng trién vong tdt dep cho viéc nang cao hiéu
qua thuc hi¢n trach nhi¢ém cua doi ngti CB,CC ¢ Viét Nam trong thoi gian tdi, thong qua
do s& gitip nang cao hiéu qua cia cong cudéc CCHC, xay dung nén hanh chinh phuc vu,
hudng dén xay dung mot nha nude dan chu va phap quyén ¢ Viét Nam. Mic du day la
van dé phtrc tap va kho khan, con nhiéu van dé can giai quyét, tuy nhién, néu nhu co sy
nhan thirc ding dan, su chung tay hanh dong va su nd luc, cam két clia tat ca cac chu thé
trong xa hoi, dac biét 1a cac co quan QLNN, tac gia ludn an tin réng Viét Nam s€ dat

duoc nhitng muyc tiéu mong muon.
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G. PHU LUC
PHU LUC 1
DPE CUONG PHONG VAN SAU
TRACH NHIEM CUA NGUOI PUNG PAU CO QUAN HANH CHINH
NHA NUOC O VIET NAM HIEN NAY

Thwra Ong (Ba)!

Pé c6 thong tin phuc vu cho viéc nghién ciru dé tai: “Trdch nhiém ciia nguoi
ding dau COHCNN”, xin Ong/Ba vui long tra 10i nhitng cdu héi dwi ddy. Théng tin
ong ba cung cap chi ding cho muc dich nghién ciru.

Tran trong cam on su hop tac ciia Ong/Ba!

L. THONG TIN CHUNG

1. Thoi gian phong van

2. Pia diém phong van

3. Thong tin vé nguoi dugc phong van: Tén, tudi, cong viéc hién tai, co quan
cong tac, s6 dién thoai
II. NOI DUNG PHONG VAN

1.  Theo 6ng ba, viéc thuc hién trach nhiém cua cac chitc danh nguoi ding dau

CQHCNN nhu Thu tuéng Chinh phu, B trudéng, Thu trudng co quan ngang bo,

Chii tich UBND cac cip c6 vai tro nhu thé nao dbi voi hoat dong cia cac

CQHCNN ciing nhu ddi v6i xa hoi?

2. Theo 6ng ba, nhu thé nao 1a ngudi dimg ddu CQHCNN thyc hién tdt trach
nhi¢m?

3. Theo 6ng b, nguoi ding dau CQHCNN can c6 cac nghia vy, quyén han, quyén
loi va phai chiu trach nhiém nhu thé nao?

4. Ong ba danh gia nhu thé nao vé mdi twong quan gitra nghia vu, quyén han, quyén
loi ctia ngudi dimg ddu CQHCNN & VN hién nay?

5. Ong ba danh gia nhu thé nao vé viéc thuc hién cac nghia vy, quyén han cuta
nhitng nguoi dimg ddu CQHCNN ¢ Viét Nam hién nay? Néu dugc chdm diém,

ong ba cham viéc thyc hién nhi€ém vy, quyén han cta ho dugc may di€m? Vi sao?
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Ong ba danh gia nhu thé nao vé viéc chiu trach nhiém chinh tri, phép ly, dao dtic
ctia nhitng ngudi ding ddu CQHCNN & Viét Nam hién nay?

Ong ba c6 nhan xét nhu thé nao vé van dé “tir chirc” ctia nhimg nguoi dimg dau
CQHCNN ¢ Viét Nam hién nay?

Ong ba danh gia nhu thé nao vé viée xtr Iy vé mit phap 1y dbi véi nhitng ngudi
dung dau CQHCNN vi pham ché do trach nhiém & Viét Nam hién nay?

Theo 6ng ba, dao dirc thyc thi cong vu cua nguoi ding dau CQHCNN & Viét
Nam hién nay nhu thé nao?

Theo ong ba, viéc nguoi ding dau CQHCNN ¢ Viét Nam thuc hién t6t hay
khong tdt trach nhiém do anh hudng ctia nhitng yéu t6 co ban nao?

Quy dinh phép luat vé trach nhiém cta ngudi dimg ddu CQHCNN anh huong
nhu thé nao dén viée thuc hién trach nhiém cia ho? Ong ba danh gia nhu thé nao
d6i véi cac quy dinh phép luat vé trach nhiém cua ngudi dung dau CQHCNN ¢
Viét Nam hi¢n nay?

Ning luc, dao dirc cia nguoi dimg dau co quan HCNN anh hudng nhu thé nao
dén viéc thuc hién trach nhiém cta ho? Nhin chung, 6ng ba danh gia nhu thé nao
vé ning luc, dao dirc cta nhitng ngudi ding dau CQHCNN ¢ Viét Nam hién
nay?

Theo 6ng ba, dau 14 nguyén nhan co ban cta nhitng han ché trong thyc hién trach
nhiém cua nguoi ding ddu CQHCNN & VN thoi gian qua?

Theo ong ba, trong thoi gian t6i, nha nude can lam gi dé dam bao nhing ngudi
ding ddu CQHCNN thuc hién tot nghia vu, quyén han cta ho va chiu trach

nhiém vé viéc thuc hién cac nghia vy, quyén han d6?
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PHU LUC 2
DANH SACH PHONG VAN SAU

STT Ho va tén Giéi | Tudi Cong viéc Noi Thoi gian
tinh cong | phéng van
tac/noi
o
A.NHA NGHIEN CUU
1 GS.TSKH. Nam | 61 Nguyén Vién pho | HANGi | 25.12.2014
Phan Xuan Son Vién Chinh tri hoc,
Nguyén Chanh Van
phong Dé an 1677,
Hoc vién Chinh tri
Qudc gia HO Chi
Minh, Uy vién Hoi
dong 1y luan Trung
uong
2 PGS.TS. Nam | 54 Vién truéng Vién | HANGi | 25.12.2014
Nguyén Minh Xay dung Dang,
Tuén Hoc vién Chinh tri
Qudc gia HO Chi
Minh, Nguyén
Truéng ban tuyén
gido tinh uy.
B. Can b9, cong churc
3 Le Anh | Nam |35 Chu tich UBND xa | Binh 29.12.2014
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Tuan

Phuée

4 Nguyén Hoang | Nam | 48 Chuyén vién Quang 18.12.2014
Lam Binh

5 Nguyén Thi | N& | 41 Pho phong HaNo6i | 20.12.2014
Hién

C.NGUOI DAN

6 ThS. Pham Binh | Nam | 66 Viénchac véhuu | HANGI | 6.12.2014

7 Nguyén  Vin [ Nam |37 Giam dbc cong ty | HANGi | 4.12.2014
Phung tu nhan

8 ThS. Nguyén | Nit 27 Giang vién HaNgi | 15.12.2014

Thi Thanh Nhan
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